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AGREEMENT AND PLAN OF MERGER (this “ Agreement ”) dated as of 

May 2, 2010 among UAL Corporation, a Delaware corporation (“ United ”), 

Continental Airlines, Inc., a Delaware corporation (“ Continental ”), and JT 

Merger Sub Inc., a Delaware corporation and wholly-owned subsidiary of Unit-

ed (“ Merger Sub ”). 

  

WHEREAS the respective Boards of Directors of United and Continental deem 

it advisable and in the best interests of each corporation and its respective stock-

holders that United and Continental engage in a “merger of equals” business 

combination in order to advance the long-term strategic business interests of 

each of United and Continental; 

  

WHEREAS the respective Boards of Directors of United and Continental have 

determined that such “merger of equals” business combination shall be effected 

pursuant to the terms of this Agreement through the Merger (as defined 

in Section 1.1 ); 

  

WHEREAS the respective Boards of Directors of United, Continental and Mer-

ger Sub have approved this Agreement and determined that the terms of this 

Agreement are in the respective best interests of United, Continental or Merger 

Sub, as the case may be, and their respective stockholders; 

  

WHEREAS the respective Boards of Directors of Continental and Merger Sub 

have declared the advisability of this Agreement and recommended adoption of 

this Agreement by their respective stockholders; 

  

WHEREAS for U.S. Federal income Tax purposes, it is intended that (a) the 

Merger qualify as a “reorganization” within the meaning of Section 368(a) of 

the Internal Revenue Code of 1986, as amended (the “ Code ”) (such Tax treat-

ment being referred to as the “ Intended Tax Treatment ”), (b) this Agreement 

be, and is hereby, adopted as a “plan of reorganization” for purposes of Sections 
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354 and 361 of the Code and (c) United, Continental and Merger Sub each be a 

“party to the reorganization” within the meaning of Section 368(b) of the Code; 

and 

  

WHEREAS United, Continental and Merger Sub desire to make certain repre-

sentations, warranties, covenants and agreements in connection with the Merger 

and also to prescribe various conditions to the Merger. 

  

NOW, THEREFORE, in consideration of the foregoing, the parties hereto agree 

as follows: 

  

ARTICLE I 

THE MERGER 

  

                1.1           The Merger.   On the terms and subject to the conditions set 

forth in this Agreement, and in accordance with the General Corporation Law of 

the State of Delaware (the “ Delaware Law ”), on the Closing Date, Merger Sub 

shall be merged with and into Continental (the “ Merger ”).  At the Effective 

Time, the separate corporate existence of Merger Sub shall cease and Continen-

tal shall continue as the surviving corporation in the Merger (the “ Surviving 

Corporation ”).  As a result of the Merger, Continental shall become a wholly-

owned subsidiary of United. 

 

                1.2            Closing.   The closing (the “ Closing ”) of the Merger shall 

take place at the offices of Cravath, Swaine & Moore LLP, Worldwide Plaza, 

825 Eighth Avenue, New York, New York 10019 at 10:00 a.m., Eastern time, 

on a date to be specified by United and Continental, which shall be no later than 

the second Business Day following the satisfaction or (to the extent permitted by 

Law) waiver by the party or parties entitled to the benefits thereof of the condi-

tions set forth in Article VII (other than those conditions that by their nature are 

to be satisfied at the Closing, but subject to the satisfaction or (to the extent 

permitted by Law) waiver of those conditions), or at such other place, time and 

date as shall be agreed in writing between United and Continen-

tal; provided , however , that, if any of the conditions set forth in Article VII is 

not satisfied or (to the extent permitted by Law) waived on such second Busi-

ness Day, then the Closing shall take place on the first Business Day on which 
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all such conditions shall have been satisfied or (to the extent permitted by Law) 

waived.  The date on which the Closing occurs is referred to in this Agreement 

as the “ Closing Date .” 

  

                1.3            Effective Time.   Subject to the provisions of this Agree-

ment, as soon as practicable on the Closing Date, the parties shall file with the 

Secretary of State of the State of Delaware the Certificate of Merger and the Re-

stated Charter, in each case in such form as required by, and executed and 

acknowledged in accordance with, the relevant provisions of the Delaware Law, 

and, as soon as practicable on or after the Closing Date, shall make all other fil-

ings required under the Delaware Law or by the Secretary of State of the State 

of Delaware in connection with the Merger.  The Merger shall become effective 

at the time that the certificate of merger relating to the Merger (the “ Certificate 

of Merger ”) has been duly filed with the Secretary of State of the State of Del-

aware, or at such later time as United and Continental shall agree and specify in 

the Certificate of Merger (the time the Merger becomes effective being the “ Ef-

fective Time ”).  The Restated Charter shall be filed with the Secretary of State 

of the State of Delaware immediately prior to the filing of the Certificate of 

Merger and shall become effective at the Effective Time. 

  

                1.4            Effects.   The Merger shall have the effects set forth in this 

Agreement and Section 259 of the Delaware Law. 

  

                1.5            Certificates of Incorporation and By-Laws. 

  

                               (a)            Surviving Corporation Certificate of Incorporation 

and By-Laws.   The certificate of incorporation of Continental, as in effect im-

mediately prior to the Effective Time, shall be amended and restated at the Ef-

fective Time to read in the form of Exhibit A and, as so amended and restated, 

such certificate of incorporation shall be the certificate of incorporation of the 

Surviving Corporation until thereafter changed or amended as provided therein 

or by applicable Law.  The by-laws of Continental shall be amended and restat-

ed at the Effective Time to be the same as the by-laws of Merger Sub as in effect 

immediately prior to the Effective Time, until thereafter changed or amended as 

provided therein or by applicable Law. 
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                                 (b)           United Certificate of Incorporation and 

By-Laws.   Subject to receipt of the United Charter Stockholder Approval, the 

United Charter (as in effect immediately prior to the Effective Time), shall be 

amended and restated as of the Effective Time to read in the form of Exhibit B-

1 (the “ Restated Charter ”) and, as so amended and restated, such certificate of 

incorporation shall be the certificate of incorporation of United until thereafter 

changed or amended as provided therein or by applicable Law.  The Restated 

Charter shall provide, among other things, that the name of United shall be 

changed at the Effective Time to “United Continental Holdings, Inc.”  The Unit-

ed Bylaws, as in effect immediately prior to the Effective Time, shall be amend-

ed and restated as of the Effective Time to read in the form of Exhibit B-2 and, 

as so amended and restated, such by-laws shall be the by-laws of United until 

thereafter changed or amended as provided therein or by applicable Law (the 

“ United-Continental Bylaws ”). 
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                1.6            Alternative Structure.   The parties agree to cooperate rea-

sonably in the consideration of alternative structures to implement the transac-

tions contemplated by this Agreement that are mutually agreeable to Continental 

and United, but only with respect to any such alternative structure that does not 

(a) impose any material delay on, or condition to, the consummation of the Mer-

ger, (b) adversely affect any of the parties hereto or either United’s or Continen-

tal’s stockholders or (c) result in additional liability to the directors or officers of 

United or Continental. 

  

ARTICLE II 

EFFECT ON CAPITAL STOCK; 

EXCHANGE OF CERTIFICATES 

  

                2.1           Effect on Capital Stock.                              (a)        At the Ef-

fective Time, by virtue of the Merger and without any action on the part of Unit-

ed, Continental, Merger Sub or the holder of any shares of Continental Common 

Stock or any shares of capital stock of Merger Sub: 

  

(i)           Capital Stock of Merger Sub.   Each share of Common Stock, par value 

$0.01 per share, of Merger Sub (the “ Merger Sub Common Stock ”) issued and 
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outstanding immediately prior to the Effective Time shall be converted into one 

fully paid and nonassessable share of common stock, par value $0.01 per share, 

of the Surviving Corporation. 

  

(ii)           Cancelation of Treasury Stock.   Each share of Class B Common 

Stock, par value $0.01 per share, of Continental (such shares, the “ Continental 

Common Stock ”), issued and outstanding immediately prior to the Effective 

Time that is owned by Continental and each share of Continental Common 

Stock issued and outstanding immediately prior to the Effective Time that is 

owned by United or Merger Sub shall no longer be outstanding and shall auto-

matically be canceled and shall cease to exist, and no consideration shall be de-

livered in exchange therefor. 

  

(iii)          Conversion of Continental Common Stock.   Subject to Section 

2.2(e) , each share of Continental Common Stock issued and outstanding imme-

diately prior to the Effective Time (other than shares to be canceled in accord-

ance with Section 2.1(a)(ii) ), shall be converted into the right to receive 1.05 

(the “Exchange Ratio ”) fully paid and nonassessable shares of Common Stock, 

par value $0.01 per share, of United (the “ United Common Stock ,” and such 

shares of United Common Stock into which shares of Continental Common 

Stock are converted pursuant to this Section 2.1(a)(iii) , the “ Merger Considera-

tion ”).   

All shares of Continental Common Stock converted pursuant to 

this Section 2.1(a)(iii) , when so converted, shall no longer be outstanding and 

shall automatically be canceled and shall cease to exist, and each holder of a cer-

tificate that immediately prior to the Effective Time represented any such shares 

of Continental Common Stock (each such certificate, whether represented in 

certificated or non-certificated book-entry form, to the extent applicable, a 

“ Certificate ”) shall cease to have any rights with respect thereto, except the 

right to receive the Merger Consideration and any cash in lieu of fractional 

shares of United Common Stock to be paid in consideration therefor in accord-

ance with Section 2.2(e) and any dividends or other distributions to which hold-

ers become entitled upon the surrender of such Certificate in accordance 

with Section 2.2(c) , without interest. 
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(b)           Certain Adjustments.   If, between the date of this Agreement and the 

Effective Time (and as permitted by Article V ), the outstanding shares of Unit-

ed Capital Stock or Continental Common Stock shall have been changed into a 

different number of shares or a different class of shares by reason of any stock 

dividend, subdivision, reorganization, reclassification, recapitalization, stock 

split, reverse stock split, combination or exchange of shares, or any similar event 

shall have occurred, then the Merger Consideration shall be appropriately and 

proportionately adjusted to provide to the holders of United Capital Stock and 

the holders of Continental Common Stock the same economic effect as contem-

plated by this Agreement prior to such event. 

  

                2.2            Exchange of Certificates. 

  

(a)           Exchange Agent.   Prior to the Effective Time, United and Continental 

shall appoint a commercial bank or trust company to be mutually agreed upon to 

act as exchange agent (the “ Exchange Agent ”) for the delivery of the Merger 

Consideration.  At or prior to the Effective Time, United shall deposit with the 

Exchange Agent, for the benefit of the holders of Certificates, for exchange in 

accordance with this Article II through the Exchange Agent, certificates repre-

senting the shares of United Common Stock to be delivered as the Merger Con-

sideration (such certificates, whether represented in certificated or non-

certificated book-entry form, to the extent applicable, the “ United Common 

Certificates ”).  In addition, United shall deposit with the Exchange Agent, from 

time to time as needed, cash sufficient to make payments in lieu of fractional 

shares pursuant to Section 2.2(e) and to pay any dividends or other distributions 

which holders of Certificates have the right to receive pursuant 

to Section 2.2(c) .  All such United Common Certificates and cash deposited 

with the Exchange Agent pursuant to this Section 2.2(a) is hereinafter referred to 

as the “ Exchange Fund .” 
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(b)            Exchange Procedures.   As soon as reasonably practicable after the 

Effective Time, United shall cause the Exchange Agent to mail to each holder of 

record of a Certificate whose shares were converted pursuant 

to Section 2.1(a)(iii) into the right to receive the Merger Consideration  

(i) a letter of transmittal in customary form as reasonably agreed by the parties 

which (A) shall specify that delivery shall be effected, and risk of loss and title 

to the Certificates shall pass, only upon delivery of the Certificates to the Ex-

change Agent and (B) shall have such other provisions as United and Continen-

tal may reasonably specify and  

(ii) instructions for effecting the surrender of the Certificates in exchange for the 

Merger Consideration.   

Upon proper surrender of a Certificate to the Exchange Agent, together with 

such letter of transmittal, duly completed and validly executed in accordance 

with the instructions thereto, and such other documents as may reasonably be 

required by the Exchange Agent, the holder of such Certificate shall be entitled 

to receive in exchange therefor a United Common Certificate representing that 

number of whole shares of United Common Stock that such holder has the right 

to receive in respect of the aggregate number of shares of Continental Common 

Stock previously represented by such Certificate pursuant to Section 2.1 and a 

check representing cash in lieu of fractional shares that the holder has the right 

to receive pursuant to Section 2.2(e) and in respect of any dividends or other dis-

tributions that the holder has the right to receive pursuant to Section 2.2(c) , and 

the Certificate so surrendered shall immediately be canceled.   

In the event of a transfer of ownership of Continental Common Stock that is not 

registered in the transfer records of Continental, a United Common Certificate 

representing the proper number of shares of United Common Stock pursuant 

to Section 2.1 and a check representing cash in lieu of fractional shares that the 

holder has the right to receive pursuant to Section 2.2(e) and in respect of any 

dividends or other distributions that the holder has the right to receive pursuant 

to Section 2.2(c) may be delivered to a transferee if the Certificate representing 

such Continental Common Stock is presented to the Exchange Agent, accompa-

nied by all documents required to evidence and effect such transfer and by evi-

dence that any applicable transfer Taxes have been paid.   
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Until surrendered as contemplated by this Section 2.2 , each Certificate shall be 

deemed at any time after the Effective Time to represent only the right to receive 

upon such surrender the Merger Consideration that the holder of such Certificate 

has the right to receive in respect of such Certificate pursuant to Section 2.1 (and 

cash in lieu of fractional shares pursuant to Section 2.2(e) and in respect of any 

dividends or other distributions pursuant to Section 2.2(c) ).   

No interest shall be paid or shall accrue on the cash payable upon surrender of 

any Certificate. 

  

(c)           Treatment of Unexchanged Shares.   No dividends or other distribu-

tions declared or made with respect to United Common Stock with a record date 

after the Effective Time shall be paid to the holder of any unsurrendered Certifi-

cate with respect to the shares of United Common Stock deliverable upon sur-

render thereof, and no cash payment in lieu of fractional shares shall be paid to 

any such holder pursuant to Section 2.2(e) , until the surrender of such Certifi-

cate in accordance with this Article II .   

Subject to escheat or other applicable Law, following surrender of any such Cer-

tificate, there shall be paid to the holder of the Certificate, without interest,  

(i) at the time of such surrender, the amount of any cash payable in lieu of a 

fractional share of United Common Stock that such holder has the right to re-

ceive pursuant to Section 2.2(e) and the amount of dividends or other distribu-

tions with a record date after the Effective Time theretofore paid with respect to 

such number of whole shares of United Common Stock that such holder has the 

right to receive pursuant to Section 2.1(a)(iii) , and  

(ii) at the appropriate payment date, the amount of dividends or other distribu-

tions with a record date after the Effective Time but prior to such surrender and 

a payment date subsequent to such surrender payable with respect to such num-

ber of whole shares of United Common Stock that such holder has the right to 

receive pursuant to Section 2.1(a)(iii) . 
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(d)            No Further Ownership Rights in Continental Common Stock.   The 

shares of United Common Stock delivered and cash paid in accordance with the 



terms of this Article II upon conversion of any shares of Continental Common 

Stock shall be deemed to have been delivered and paid in full satisfaction of all 

rights pertaining to such shares of Continental Common Stock.   

From and after the Effective Time,  

(i) all holders of Certificates shall cease to have any rights as stockholders of 

Continental other than the right to receive the Merger Consideration and any 

cash in lieu of fractional shares of United Common Stock to be paid in consider-

ation therefor in accordance with Section 2.2(e) and any dividends or other dis-

tributions that holders have the right to receive upon the surrender of such Cer-

tificate in accordance with Section 2.2(c) , without interest, and  

(ii) the stock transfer books of Continental shall be closed with respect to all 

shares of Continental Common Stock outstanding immediately prior to the Ef-

fective Time.   

From and after the Effective Time, there shall be no further registration of trans-

fers on the stock transfer books of the Surviving Corporation of shares of Conti-

nental Common Stock that were outstanding immediately prior to the Effective 

Time.   

If, after the Effective Time, any Certificates formerly representing shares of 

Continental Common Stock are presented to the Surviving Corporation, United 

or the Exchange Agent for any reason, such Certificates shall be canceled and 

exchanged as provided in this Article II . 

  

(e)            No Fractional Shares.   No fractional shares of United Common Stock 

shall be issued in connection with the Merger, no certificates or scrip represent-

ing fractional shares of United Common Stock shall be delivered upon the con-

version of Continental Common Stock pursuant to Section 2.1 , and such frac-

tional share interests shall not entitle the owner thereof to vote or to any other 

rights of a holder of United Common Stock.   

Notwithstanding any other provision of this Agreement, each holder of shares of 

Continental Common Stock converted pursuant to the Merger who would oth-

erwise have been entitled to receive a fraction of a share of United Common 

Stock (after aggregating all shares represented by the Certificates delivered by 

such holder) shall receive, in lieu thereof and upon surrender of such holder’s 



Certificates, cash (without interest) in an amount equal to such fractional amount 

multiplied by  

(x) if the United Common Stock is listed on the NASDAQ at the Effective 

Time, the NASDAQ Official Closing Price of United Common Stock (as report-

ed in The Wall Street Journal (Northeast edition) or, if not reported therein, in 

another authoritative source mutually selected by United and Continental) or 

(y) if the United Common Stock is listed on the NYSE at the Effective Time, the 

last reported sale price of United Common Stock, as reported on the NYSE 

Composite Transactions Tape (as reported in The Wall Street Journal (Northeast 

edition) or, if not reported therein, in another authoritative source mutually se-

lected by United and Continental),  

in each case on the first trading day immediately following the date on which the 

Effective Time occurs. 

  

(f)            Termination of Exchange Fund.   Any portion of the Exchange Fund 

(including any interest or other amounts received with respect thereto) that re-

mains unclaimed by, or otherwise undistributed to, the holders of Certificates for 

180 days after the Effective Time shall be delivered to United, upon demand, 

and any holder of Certificates who has not theretofore complied with 

this Article II shall thereafter look only to United for satisfaction of its claim for 

Merger Consideration, any cash in lieu of fractional shares and any dividends 

and distributions which such holder has the right to receive pursuant to 

this Article II . 

  

(g)            No Liability.   None of United, Continental, Merger Sub or the Ex-

change Agent shall be liable to any Person in respect of any portion of the Ex-

change Fund or the Merger Consideration delivered to a public official pursuant 

to any applicable abandoned property, escheat or similar Law.   

Notwithstanding any other provision of this Agreement, any portion of the Mer-

ger Consideration or the cash to be paid in accordance with this Article II that 

remains undistributed to the holders of Certificates as of the second anniversary 

of the Effective Time (or immediately prior to such earlier date on which the 

Merger Consideration or such cash would otherwise escheat to or become the 

property of any Governmental Entity), shall, to the extent permitted by applica-



ble Law, become the property of United, free and clear of all claims or interest 

of any Person previously entitled thereto. 
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(h)            Investment of Exchange Fund.   The Exchange Agent shall invest any 

cash in the Exchange Fund as directed by United on a daily basis, provided that, 

subject to Section 2.2(g) , no such investment or losses will affect the cash pay-

able to holders of Certificates.   

Any interest or other amounts received with respect to such investments shall be 

paid to United. 

  

(i)             Withholding Rights.   Each of United and the Exchange Agent (with-

out duplication) shall be entitled to deduct and withhold from the consideration 

otherwise payable to any holder of a Certificate pursuant to this Agreement such 

amounts as may be required to be deducted and withheld with respect to the 

making of such payment under applicable Tax Law.   

Any amounts so deducted, withheld and paid over to the appropriate taxing au-

thority shall be treated for all purposes of this Agreement as having been paid to 

the holder of the Certificate in respect of which such deduction or withholding 

was made. 

  

(j)             Lost Certificates.   If any Certificate shall have been lost, stolen or de-

stroyed, upon the making of an affidavit of that fact by the Person claiming such 

Certificate to be lost, stolen or destroyed and, if required by United, the posting 

by such Person of a bond, in such reasonable amount as United may direct, as 

indemnity against any claim that may be made against it with respect to such 

Certificate, the Exchange Agent (or, if subsequent to the termination of the Ex-

change Fund and subject to Section 2.2(g) , United) shall deliver, in exchange 

for such lost, stolen or destroyed Certificate, the Merger Consideration, any cash 

in lieu of fractional shares and any dividends and distributions deliverable in re-

spect thereof pursuant to this Agreement. 

  



ARTICLE III 

REPRESENTATIONS AND WARRANTIES OF UNITED AND MERGER 

SUB 

  

Except as disclosed in the disclosure letter (the “ United Disclosure Schedule ”) 

delivered by United to Continental prior to the execution of this Agreement 

(which letter sets forth items of disclosure with specific reference to the particu-

lar Section or subsection of this Agreement to which the information in the 

United Disclosure Schedule relates) or in the United SEC Reports filed and pub-

licly available prior to the date of this Agreement, United and Merger Sub here-

by represent and warrant to Continental as follows: 

  

                 3.1           Corporate Organization. 

  

(a)           United. 

  

(i)            United is a corporation duly organized, validly existing and in good 

standing under the laws of the State of Delaware.   

United has the corporate power and authority to own or lease all of its properties 

and assets and to carry on its business as it is now being conducted, and is duly 

licensed or qualified to do business in each jurisdiction in which the nature of 

the business conducted by it or the character or location of the properties and as-

sets owned or leased by it makes such licensing or qualification necessary,  

except where the failure to be so licensed or qualified would not, individually or 

in the aggregate, reasonably be expected to have a Material Adverse Effect on 

United. 
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(ii)           True and complete copies of the Restated Certificate of Incorporation 

of United, as amended through, and as in effect as of, the date of this Agreement 

(the “ United Charter ”), and the Amended and Restated Bylaws of United, as 

amended through, and as in effect as of, the date of this Agreement (the “United 

Bylaws ”), have previously been made available to Continental. 
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(iii)           Each United Subsidiary  

(i) is duly organized, validly existing and in good standing under the 

laws of its jurisdiction of organization,  

(ii) is duly licensed or qualified to do business in each jurisdiction in 

which the nature of the business conducted by it or the character or lo-

cation of the properties and assets owned or leased by it makes such li-

censing or qualification necessary, and  

(iii) has all requisite corporate power and authority to own or lease its 

properties and assets and to carry on its business as now conducted,  

except for such variances from the matters set forth in any of clauses 

(i) , (ii) or (iii) as would not, individually or in the aggregate, reasona-

bly be expected to have a Material Adverse Effect on United. 

  

(b)           Merger Sub. 

  

(i)           True and complete copies of the certificate of incorporation and by-

laws of Merger Sub, each as in effect as of the date of this Agreement, have pre-

viously been made available to Continental. 

(ii)           Merger Sub is a corporation duly organized, validly existing and in 

good standing under the laws of the State of Delaware.   

Except as contemplated by this Agreement, Merger Sub does not hold and has 

not held any material assets or incurred any material liabilities, and has not car-

ried on any business activities other than in connection with the Merger and the 

other transactions contemplated by this Agreement.   

The authorized capital stock of Merger Sub consists of 1,000 shares of Merger 

Sub Common Stock, all of which have been duly issued, are fully paid and 

nonassessable and are owned directly by United free and clear of any Liens. 

  



                 3.2           Capitalization. 

  

(a)           Authorized and Issued Shares. 

  

(i)           As of the date of this Agreement, the authorized United capital stock 

consists of  

(A) 1,000,000,000 shares of United Common Stock, of which, as of the close of 

business on April 29, 2010 (such date and time, the “ Measurement Date ”), 

168,276,876 shares were issued and outstanding (including the United Reserve 

Shares), of which 274,767 were United Restricted Shares,  

(B) 250,000,000 shares of Preferred Stock (the “ Serial Preferred Stock ”), of 

which, as of the Measurement Date, zero shares were issued and outstanding,  

(C) one share of Class Pilot MEC Junior Preferred Stock (the “ Class Pilot MEC 

Preferred Stock ”), of which, as of the Measurement Date, one share was issued 

and outstanding, and  

(D) one share of Class IAM Junior Preferred Stock (the “ Class IAM Preferred 

Stock, ” and, collectively with the Serial Preferred Stock and the Class Pilot 

MEC Preferred Stock, the “ United Preferred Stock, ” and together with the 

United Common Stock, “ United Capital Stock ”), of which, as of the Measure-

ment Date, one share was issued and outstanding.   

As of the Measurement Date, 1,097,693 shares of United Capital Stock were 

held in United’s treasury.   

As of the Measurement Date, no shares of United’s capital stock or other voting 

securities of or equity interests in United were issued, reserved for issuance or 

outstanding except as set forth in this Section 3.2(a)(i) .   

All of the issued and outstanding shares of United Capital Stock are and, at the 

time of issuance, all such shares that may be issued as Merger Consideration or 

upon the exercise or vesting of, or pursuant to, United Stock Options and United 

Stock-Based Awards or upon the conversion of United’s 5% Senior Convertible 

Notes due 2021 (the “ O’Hare Notes ”) issued pursuant to the Indenture dated as 

of February 1, 2006, between United and Bank of New York Trust Company, 

N.A., as trustee, as amended to the date of this Agreement (the “ O’Hare Notes 
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Indenture ”), United’s 4.5% Senior Limited Subordinated Convertible Notes due 

2021 (the “ Labor Notes ”) issued pursuant to the Indenture dated as of July 25, 

2006, between United and Bank of New York Trust Company, N.A., as trustee, 

as amended to the date of this Agreement (the “ Labor Notes Indenture ”), or 

United’s 6% Senior Convertible Notes due 2029 (the “ United 6% Convertible 

Notes ”) issued pursuant to the Indenture dated as of October 7, 2009, between 

United and Bank of New York Trust Company, N.A., as trustee, as amended frto 

the date of this Agreement (the “United 6% Convertible Notes Indenture ”), will 

be, duly authorized and validly issued and fully paid, nonassessable and not sub-

ject to or issued in violation of any purchase option, call option, right of first re-

fusal, preemptive right, subscription right or any similar right under any provi-

sion of the Delaware Law, the United Charter, the United Bylaws or any con-

tract to which United is a party or by which it is otherwise bound.   

From and after the Measurement Date through the date of this Agreement, Unit-

ed has not issued any capital stock or voting securities or other equity interests 

other than the issuance of United Capital Stock upon the exercise or vesting of, 

or pursuant to, United Stock Options and United Stock-Based Awards outstand-

ing as of the Measurement Date and in accordance with their respective terms in 

effect at such time or upon the conversion of the O’Hare Notes, Labor Notes or 

United 6% Convertible Notes, in each case outstanding as of the Measurement 

Date and in accordance with their terms in effect at such time. 
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(ii)           As of the date of this Agreement, except for this Agreement, United 

Stock Options, rights under United Stock-Based Awards, the O’Hare Notes, the 

O’Hare Notes Indenture, the Labor Notes, the Labor Notes Indenture, the United 

6% Convertible Notes and the United 6% Convertible Notes Indenture, there are 

not issued, reserved for issuance or outstanding, and there are not any outstand-

ing obligations of United or any United Subsidiary to issue, deliver or sell, or 

cause to be issued, delivered or sold, any Equity Equivalents of United or any 

United Subsidiary.   

Except for Forfeitures and Cashless Settlements in connection with the United 

Reserve Shares, United Restricted Shares, United Stock Options and United 

Stock-Based Awards, there are not any outstanding obligations of United or any 



of the United Subsidiaries to directly or indirectly redeem, repurchase or other-

wise acquire any shares of capital stock or voting securities of, other equity in-

terests in or Equity Equivalents of United or any United Subsidiary.   

Neither United nor any of the United Subsidiaries is party to any voting agree-

ment with respect to the voting of any capital stock or voting securities of, or 

other equity interests in, United.   

United has delivered or made available to Continental true and complete copies 

of (A) the O’Hare Notes Indenture, (B) the Labor Notes Indenture and (C) the 

United 6% Convertible Notes Indenture.   

The consummation of the Merger and the other transactions contemplated here-

by or taken in contemplation of this Agreement will not, as of the Effective 

Time, result in a material breach of any contract that is referenced in Section 

3.2(a)(ii) of the United Disclosure Schedule. 

  

(b)           As of the date of this Agreement, no bonds, debentures, notes or other 

indebtedness of United having the right to vote on any matters on which stock-

holders may vote (“ United Voting Debt ”) are issued or outstanding. 
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(c)           All of the issued and outstanding shares of capital stock or other equity 

ownership interests of each “significant subsidiary” (as such term is defined un-

der Regulation S-X of the U.S. Securities and Exchange Commission (the 

“ SEC ”)) of United are owned by United, directly or indirectly, free and clear of 

any material liens, pledges, charges and security interests and similar encum-

brances, other than for Taxes that are not yet due (“ Liens ”),  

and free of any restriction on the right to vote, sell or otherwise dispose of such 

capital stock or other equity ownership interest (other than restrictions under ap-

plicable securities Laws),  

and all of such shares or equity ownership interests are duly authorized and val-

idly issued and are fully paid, nonassessable and free of preemptive rights.   
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Except for the capital stock or other equity ownership interests of the United 

Subsidiaries, as of the date of this Agreement, United does not beneficially own 

directly or indirectly any capital stock, membership interest, partnership interest, 

joint venture interest or other equity interest in any Person that constitutes a 

Substantial Investment.   

As used in this Agreement,  

(i) “ Subsidiary, ” when used with respect to either party, means any 

corporation, partnership, limited liability company or other organiza-

tion, whether incorporated or unincorporated,  

(A) of which such party or any other Subsidiary of such party 

is a general partner (excluding partnerships, the general part-

nership interests of which held by such party or any Subsidi-

ary of such party do not have a majority of the voting interests 

in such partnership) or  

(B) a majority of the securities or other interests of which hav-

ing by their terms ordinary voting power to elect a majority of 

the Board of Directors or others performing similar functions 

with respect to such corporation or other organization is di-

rectly or indirectly owned or controlled by such party or by 

any one or more of its Subsidiaries, or by such party and one 

or more of its Subsidiaries,  

(ii) the term “ Subsidiaries ” means more than one such Subsidiary,  

(iii) the terms “ United Subsidiary ” and “ Continental Subsidiary ” will 

mean any direct or indirect Subsidiary of United or Continental, respec-

tively, and  

(iv) “ Substantial Investment ,” when used with respect to either party, 

means a stock or other equity investment having a fair market value or 

book value in excess of $25 million, directly or indirectly, in any Per-

son. 

  



                3.3           Authority; No Violation.    

(a)  United has full corporate power and authority to execute and deliver this 

Agreement and to consummate the transactions contemplated hereby and to per-

form its obligations hereunder.   

The execution and delivery of this Agreement and the consummation of the 

transactions contemplated hereby have been duly and validly approved by the 

Board of Directors of United (the “ United Board ”).   

The United Board has determined that this Agreement and the transactions con-

templated hereby are in the best interests of United and its stockholders,  

has approved and declared advisable this Agreement and the Restated Charter, 

recommended that its stockholders vote in favor of the adoption of the Restated 

Charter and approval of the issuance by United of United Common Stock as 

Merger Consideration (the “ Share Issuance ”) and  

has directed that the Restated Charter and the Share Issuance be submitted to 

United’s stockholders for a vote at a duly held meeting of such stockholders for 

such purposes (the “ United Stockholders Meeting ”).   

Except  

(i) solely in the case of the Restated Charter, for the adoption of the Restated 

Charter by the affirmative vote of the holders of a majority of the outstanding 

shares of United Common Stock, Class Pilot MEC Preferred Stock and Class 

IAM Preferred Stock, voting together as a single class, entitled to vote on such 

adoption (the “ United Charter Stockholder Approval ”),  

(ii) solely in the case of the Share Issuance, for approval of the Share Issuance 

by the affirmative vote of the holders of a majority of the shares of United 

Common Stock, Class Pilot MEC Preferred Stock and Class IAM Preferred 

Stock, represented in person or by proxy at the United Stockholders Meeting, 

voting together as a single class, as required by Rule 5635(a) of the NASDAQ 

Manual (the “ United Share Issuance Stockholder Approval ,” and, together with 

the United Charter Stockholder Approval, the “ United Stockholder Approv-

als ”) and  
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(iii) solely in the case of the Merger, for the adoption of this Agreement by 

United as the sole stockholder of Merger Sub,  

no other corporate proceedings on the part of United or any other vote by the 

holders of any class or series of United Capital Stock are necessary to approve 

or adopt this Agreement or to consummate the transactions contemplated hereby 

(except for the filing of the appropriate merger documents and the Restated 

Charter as required by the Delaware Law).   

This Agreement has been duly and validly executed and delivered by United and 

(assuming due authorization, execution and delivery by the other parties hereto) 

constitutes the valid and binding obligation of United, enforceable against Unit-

ed in accordance with its terms (except as may be limited by bankruptcy, insol-

vency, moratorium, reorganization or similar Laws affecting the rights of credi-

tors generally and the availability of equitable remedies).  

Without limiting the generality of the foregoing, at the Effective Time, the Unit-

ed Board shall have adopted a resolution that the Continental Directors who are 

elected to the United Board at the Effective Time in accordance 

with Section 6.11(c) will be deemed to be “continuing directors” of United. 
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(b)           Neither the execution and delivery of this Agreement by United and 

Merger Sub nor the consummation by United and Merger Sub of the transac-

tions contemplated hereby, nor compliance by United and Merger Sub with any 

of the terms or provisions of this Agreement, will  

(i) assuming (solely in the case of the Restated Charter and the Share Issuance) 

that the United Stockholder Approvals are obtained, violate any provision of the 

United Charter or the United Bylaws or result in a Prohibited Transfer (as de-

fined in the Restated Certificate of Incorporation of United, as in effect immedi-

ately prior to the Effective Time) or  

(ii) assuming that the consents, approvals and filings referred to in Section 

3.4 are duly obtained and/or made,  

(A) violate any order, injunction or decree issued by any court or agency of 

competent jurisdiction or other legal restraint or prohibition (an “ Injunction ”) 



or, assuming (solely in the case of the Restated Charter and Share Issuance) that 

the United Stockholder Approvals are obtained, any statute, code, ordinance, 

rule, regulation, judgment, order, writ or decree applicable to United, any of the 

United Subsidiaries or any of their respective properties or assets or  

(B) violate, conflict with, result in a breach of any provision of or the loss of any 

benefit under, constitute a default (or an event which, with notice or lapse of 

time, or both, would constitute a default) under, result in the termination of or a 

right of termination or cancelation under, accelerate the performance required 

by, or result in the creation of any Lien upon any of the respective properties or 

assets of United or any of the United Subsidiaries under, any of the terms, condi-

tions or provisions of any note, bond, mortgage, indenture, deed of trust, United 

License, license, lease, agreement or other instrument or obligation to which 

United or any of the United Subsidiaries is a party, or by which they or any of 

their respective properties or assets may be bound or affected, except, in the case 

of clause (ii) , for such violations, conflicts, breaches, defaults, terminations, 

rights of termination or cancelation, accelerations or Liens that would not, indi-

vidually or in the aggregate, reasonably be expected to have a Material Adverse 

Effect on United.  

Without limiting the generality of the foregoing, as of the date of this Agree-

ment, United is not a party to, or subject to, any standstill agreement or similar 

agreement that restricts any Person from engaging in negotiations or discussions 

with United or from acquiring, or making any tender offer or exchange offer for, 

any equity securities issued by United or any United Voting Debt. 
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(c)           Merger Sub has full corporate or other requisite power and authority to 

execute and deliver this Agreement and to consummate the transactions contem-

plated hereby.   

The execution and delivery of this Agreement and the consummation of the 

transactions contemplated hereby have been duly and validly approved by the 

Board of Directors of Merger Sub.   

The Board of Directors of Merger Sub has determined that this Agreement and 

the transactions contemplated hereby are in the best interests of Merger Sub and 
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its sole stockholder, has approved this Agreement, recommended that its sole 

stockholder vote in favor of the adoption of this Agreement and directed that 

this Agreement be submitted to its sole stockholder for adoption.   

Except, solely in the case of the Merger, for the adoption of this Agreement by 

United as the sole stockholder of Merger Sub, no other corporate proceeding on 

the part of Merger Sub is necessary to approve or adopt this Agreement or to 

consummate the transactions contemplated hereby (except for the filing of the 

appropriate merger documents as required by Delaware Law).   

This Agreement has been duly and validly executed and delivered by Merger 

Sub and (assuming due authorization, execution and delivery by the other parties 

hereto) constitutes the valid and binding obligation of Merger Sub enforceable 

against Merger Sub in accordance with its terms (except as may be limited by 

bankruptcy, insolvency, moratorium, reorganization or similar Laws affecting 

the rights of creditors generally and the availability of equitable remedies). 

  

                 3.4           Consents and Approvals.   Except for  

(a) any application, filing or submission required to be made and any consent, 

approval, authorization or authority required to be made or obtained under Ti-

tle 49 of the United States Code or under any regulation, rule, order, notice or 

policy of the U.S. Federal Aviation Administration (the “ FAA ”), the U.S. De-

partment of Transportation (the “ DOT ”), the Federal Communications Com-

mission (the “ FCC ”) and the U.S. Department of Homeland Security (the 

“ DHS ”), including the U.S. Transportation Security Administration (the 

“ TSA ”),  

(b) the filing with the SEC of a Joint Proxy Statement in definitive form relating 

to the United Stockholders Meeting and the Continental Stockholders Meeting 

(the “ Joint Proxy Statement ”) and of a registration statement on Form S-4 in 

which the Joint Proxy Statement will be included as a prospectus (the “ Form S-

4 ”), and declaration of effectiveness of the Form S-4, and the filing with the 

SEC of such reports under, and such other compliance with, the Securities Ex-

change Act of 1934, as amended (the “ Exchange Act ”), and the Securities Act 

and the rules and regulations thereunder,  
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(c) the filing of the Merger Certificate and the Restated Charter with the Dela-

ware Secretary of State pursuant to Delaware Law and with the relevant authori-

ties in other jurisdictions in which United is qualified to do business,  

(d) any notices or filings under the Hart-Scott-Rodino Antitrust Improvements 

Act of 1976, as amended (the “ HSR Act ”), or any notices, filings or approvals 

under any other applicable competition, merger control, antitrust or similar Law 

or regulation,  

(e) such filings and approvals as are required to be made or obtained under the 

securities or “Blue Sky” laws of various states in connection with the Share Is-

suance,  

(f) any consent, approval, order, authorization, authority, transfer, waiver, dis-

claimer, registration, declaration or filing required to be made or obtained from 

any other Governmental Entity that regulates any aspect of airline operations or 

business, including environmental ( e.g. , noise, air emissions and water quality), 

aircraft, air traffic control and airport communications, agricultural, ex-

port/import, immigration and customs,  

(g) any filings required under the rules and regulations of the Nasdaq Stock 

Market, Inc. (the “ NASDAQ ”), and  

(h) such other consents, approvals, orders, authorizations, registrations, declara-

tions, transfers, waivers, disclaimers, and filings the failure of which to be ob-

tained or made would not, individually or in the aggregate, reasonably be ex-

pected to have a Material Adverse Effect on United,  

no consents, approvals of, filings or registrations with, or orders, authorizations 

or authority of any federal, state, local or foreign government, court of compe-

tent jurisdiction, administrative agency, commission or other governmental au-

thority or instrumentality (each, a “ Governmental Entity ”) are necessary in 

connection with  

(i) the execution and delivery by United and Merger Sub of this 

Agreement and  

(ii) the consummation of the Merger and the other transactions contem-

plated by this Agreement. 
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                 3.5            Reports.   United and each of the United Subsidiaries have 

timely filed all submissions, reports, registrations, schedules, forms, statements 

and other documents, together with any amendments required to be made with 

respect thereto, that they were required to file since January 1, 2009 with (i) the 

FAA, (ii) the DOT, (iii) the SEC, (iv) any state or other federal regulatory au-

thority (other than any taxing authority, which is covered by Section 3.10 ) and 

(v) any foreign regulatory authority (other than any taxing authority, which is 

covered by  Section 3.10 ) (collectively, “ Regulatory Agencies ”), and have 

paid all fees and assessments due and payable in connection therewith, except in 

each case where the failure to file such report, registration, schedule, form, 

statement or other document, or to pay such fees and assessments, would not, 

individually or in the aggregate, reasonably be expected to have a Material Ad-

verse Effect on United.   

No publicly available final registration statement, prospectus, report, form, 

schedule or definitive proxy statement filed since January 1, 2009 by United 

with the SEC pursuant to the Securities Act of 1933, as amended (the “ Securi-

ties Act ”), or the Exchange Act (collectively, the “ United SEC Reports ”), as of 

the date of such United SEC Report, contained any untrue statement of a materi-

al fact or omitted to state any material fact required to be stated therein or neces-

sary in order to make the statements made therein, in light of the circumstances 

in which they were made, not misleading,  

except that information as of a later date (but before the date of this Agreement) 

will be deemed to modify information as of an earlier date.   

Since January 1, 2009, as of their respective dates, all United SEC Reports com-

plied in all material respects with the applicable requirements of the Securities 

Act, the Exchange Act, the Sarbanes-Oxley Act of 2002, as amended (the “ Sar-

banes-Oxley Act”) and the rules and regulations thereunder with respect thereto. 

  

                 3.6           Financial Statements.    

(a)  United has previously made available to Continental copies of (i) the consol-

idated balance sheet of United and the United Subsidiaries as of December 31, 

2008 and 2009, and the related consolidated statements of operations, compre-

hensive income (loss), cash flows and stockholders’ equity for each of the three 



years in the period ended December 31, 2009, as reported in United’s Annual 

Report on Form 10-K for the fiscal year ended December 31, 2009, including 

any amendments thereto filed with the SEC prior to the Measurement Date, filed 

with the SEC under the Exchange Act, accompanied by the audit report of 

Deloitte & Touche LLP, the independent registered public accounting firm with 

respect to United for such periods (such balance sheets and statements, the “Au-

dited United Financial Statements ”), and  

(ii) the unaudited consolidated balance sheet of United and the United Subsidiar-

ies as of March 31, 2010 and the related consolidated statements of operations, 

comprehensive income (loss), cash flows and stockholders’ equity for the three-

month periods ended March 31, 2009 and 2010, as reported in United’s Quarter-

ly Report on Form 10-Q for the quarterly period ended March 31, 2010, includ-

ing any amendments thereto filed with the SEC prior to the Measurement Date 

(such balance sheets and statements, the “ Unaudited United Financial State-

ments ” and, together with the Audited United Financial Statements, the “ Unit-

ed Financial Statements ”).   

The consolidated balance sheets of United (including the related notes, where 

applicable) included in the United Financial Statements fairly present in all ma-

terial respects the consolidated financial position of United and the United Sub-

sidiaries as of the dates thereof,  

and the other financial statements included in the United Financial Statements 

(including the related notes, where applicable) fairly present in all material re-

spects the results of the consolidated operations and changes in stockholders’ 

equity and cash flows of United and the United Subsidiaries for the respective 

fiscal periods therein set forth,  

subject, in the case of the Unaudited United Financial Statements, to normal 

year-end audit adjustments that are immaterial in nature and in amounts con-

sistent with past experience;  

each of such statements (including the related notes, where applicable) complies 

in all material respects with the published rules and regulations of the SEC with 

respect thereto;  

and each of the United Financial Statements (including the related notes, where 

applicable) has been prepared in all material respects in accordance with gener-
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ally accepted accounting principles in the United States (“ GAAP ”) consistently 

applied during the periods involved,  

except, in each case, as indicated in such statements or in the notes thereto.   

To United’s knowledge, there is no applicable accounting rule, consensus or 

pronouncement that has been adopted by the SEC, the Financial Accounting 

Standards Board, the Emerging Issues Task Force or any similar body as of, but 

is not in effect as of, the date of this Agreement that, if implemented, would rea-

sonably be expected to have a Material Adverse Effect on United  

(it being agreed that for purposes of this Section 3.6(a) , effects resulting from or 

arising in connection with the matters set forth in clause (vi) of the definition of 

the term “Material Adverse Effect” shall not be excluded in determining wheth-

er a Material Adverse Effect on United would reasonably be expected to occur). 

13 

 

  

(b)           Except for those liabilities that are reflected or reserved against on the 

United Financial Statements, and for liabilities incurred in the ordinary course of 

business consistent with past practice since March 31, 2010, since such date,  

neither United nor any of the United Subsidiaries has incurred any liability of 

any nature whatsoever (whether absolute, accrued, contingent or otherwise and 

whether due or to become due and including any off-balance sheet loans, fi-

nancings, indebtedness, make-whole or similar liabilities or obligations) that 

would, individually or in the aggregate, reasonably be expected to have a Mate-

rial Adverse Effect on United. 

  

                3.7            Brokers’ Fees.   None of United, any United Subsidiary or 

any of their respective officers or directors has employed any broker or finder or 

incurred any liability for any broker’s fees, commissions or finder’s fees in con-

nection with the Merger or related transactions contemplated by this Agreement, 

other than Goldman, Sachs & Co. and J.P. Morgan Securities Inc., each of 

which firms United retained pursuant to an engagement letter.   

United has delivered to Continental true and complete copies of such engage-

ment letters under which any fees or expenses are payable and all indemnifica-
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tion and other agreements related to the engagement of the Persons to whom 

such fees are payable. 
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                 3.8           Absence of Certain Changes or Events.    

(a)  Since March 31, 2010, no event or events or development or develop-

ments have occurred that have had or would reasonably be expected to have, in-

dividually or in the aggregate, a Material Adverse Effect on United. 

  

(b)           Except in connection with the execution and delivery of this Agree-

ment and the transactions contemplated by this Agreement, from March 31, 

2010 through the date of this Agreement, United and the United Subsidiaries 

have carried on their respective businesses in all material respects in the ordi-

nary course. 

  

                 3.9            Legal Proceedings.    

(a) None of United or any of the United Subsidiaries is a party to any, and 

there are no pending or, to United’s knowledge, threatened, legal, administra-

tive, arbitral or other proceedings, claims, actions or governmental or regulatory 

investigations or reviews of any nature against United or any of the United Sub-

sidiaries, except as would not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect on United. 

  

(b)           There is no Injunction, judgment or regulatory restriction imposed up-

on United, any of the United Subsidiaries or the assets of United or any of the 

United Subsidiaries that would, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect on United. 

  

                 3.10        Taxes and Tax Returns.    

(a) Except as would not, individually or in the aggregate, reasonably be expected 

to have a Material Adverse Effect on United:  

(i) United and the United Subsidiaries have timely filed, taking into account any 

extensions, all Tax Returns required to be filed by them (all such returns being 
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accurate and complete) and have paid all Taxes required to be paid by them oth-

er than Taxes that are not yet due or that are being contested in good faith in ap-

propriate proceedings;  

(ii) there are no Liens for Taxes on any assets of United or the United Subsidiar-

ies;  

(iii) no deficiency for any Tax has been asserted or assessed by a Tax authority 

against United or any of the United Subsidiaries which deficiency has not been 

paid or is not being contested in good faith in appropriate proceedings;  

(iv) United and the United Subsidiaries have provided adequate reserves in their 

financial statements for any Taxes that have not been paid; and  

(v) neither United nor any of the United Subsidiaries is a party to or is bound by 

any Tax sharing, allocation or indemnification agreement or arrangement (other 

than such an agreement or arrangement exclusively between or among United 

and the United Subsidiaries). 

  

(b)           Within the past five years, neither United nor any of the United Sub-

sidiaries has been a “distributing corporation” or a “controlled corporation” in a 

distribution intended to qualify for tax-free treatment under Section 355 of the 

Code. 

15 

 

(c)           United is not aware of any fact or circumstance that would reasonably 

be expected to prevent the Merger from qualifying as a “reorganization” within 

the meaning of Section 368(a) of the Code. 

  

(d)           Neither United nor any of the United Subsidiaries has been a party to a 

transaction that, as of the date of this Agreement, constitutes a “listed transac-

tion” for purposes of Section 6011 of the Code and applicable U.S. Treasury 

Regulations thereunder (or a similar provision of state law). 

  

(e)           No disallowance of a deduction under Section 162(m) or Section 280G 

of the Code, or imposition of an excise tax under Section 4999 of the Code, for 

any amount paid or payable by United or any of the United Subsidiaries as em-



ployee compensation, whether under any contract, plan, program or arrange-

ment, understanding or otherwise, would, individually or in the aggregate, rea-

sonably be expected to have a Material Adverse Effect on United, either as a re-

sult of the Merger or otherwise. 

  

(f)            Section 3.10(f) of the United Disclosure Schedule sets forth  

(i) the amount on December 31, 2009 (and determined based on information 

available as of the date of this Agreement) of net operating losses, capital losses 

and alternative minimum tax credits and other credits of the consolidated group 

of which United is the common parent for Federal income Tax purposes,  

(ii) dates of expiration of such items and  

(iii) any limitations on such items.   

As of the date of this Agreement, neither United nor any United Subsidiary has 

undergone an ownership change (within the meaning of Section 382(g)(1) of the 

Code) since February 1, 2006. 

  

(g)           As used in this Agreement, the term “ Tax ” or “ Taxes ” means  

(i) all federal, state, local and foreign income, excise, gross receipts, gross in-

come, ad valorem, profits, gains, property, capital, sales, transfer, use, payroll, 

employment, severance, withholding, duties, intangibles, franchise, environmen-

tal, stamp, disability, escheat, production, value-added, occupancy, backup 

withholding and other taxes, or other like charges, levies or like assessments im-

posed by a Governmental Entity, together with all penalties and additions to tax 

and interest thereon and  

(ii) any liability for Taxes described in clause (i) under Treasury Regulation Sec-

tion 1.1502-6 (or any similar provision of state, local or foreign Law),  

and the term “ Tax Return ” means any return, filing, report, questionnaire, in-

formation statement or other document (including elections, declarations, disclo-

sures, schedules, estimates and information returns) required or permitted to be 

filed, including any amendments that may be filed, for any taxable period with 

any Tax authority (whether or not a payment is required to be made with respect 

to such filing). 

Commented [ DCT27]: COMMENT: This is an example of an in-
line definition. It’s a good idea to have it together with the substan-
tive provisions to which it relates. BUT, the definitions section 
should have a cross-reference. 



  

                3.11          Employee Benefit Plans .   

(a)  As used herein, “ United Benefit Plan ” shall mean each material benefit or 

compensation plan, program, fund, contract, arrangement or agreement, includ-

ing any material bonus, incentive, deferred compensation, vacation, stock pur-

chase, stock option, severance, employment, golden parachute, retention, salary 

continuation, change of control, retirement, pension, profit sharing or fringe 

benefit plan, program, fund, contract, arrangement or agreement of any kind 

(whether written or oral, tax-qualified or non-tax qualified, funded or unfunded, 

foreign or domestic, active, frozen or terminated) and any related trust, insur-

ance contract, escrow account or similar funding arrangement, that is maintained 

or contributed to by United or any United Subsidiary (or required to be main-

tained or contributed to by United or any United Subsidiary) for the benefit of 

current or former directors, officers or employees of, or consultants to, United or 

any of the United Subsidiaries or with respect to which United or any of the 

United Subsidiaries may, directly or indirectly, have any liability, as of the date 

of this Agreement. 
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(b)           As of the date of this Agreement, United has heretofore made availa-

ble to Continental true and complete copies of  

(i) each written United Benefit Plan,  

(ii) the most recent actuarial report for each United Benefit Plan (if applicable),  

(iii) the most recent determination letter from the Internal Revenue Service 

(“ IRS ”) (if applicable) for each United Benefit Plan,  

(iv) the current summary plan description of each United Benefit Plan that is 

subject to the Employee Retirement Income Security Act of 1974, as amended 

(“ ERISA ”), together with each summary of material modifications,  

(v) a copy of the description of each United Benefit Plan not subject to ERISA 

that is currently provided to participants in such plan,  

(vi) the most recent annual report for each United Benefit Plan (if applicable) 

(excluding the Schedule SSA),  
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(vii) each trust agreement, group annuity contract and insurance contract relating 

to any United Benefit Plan and  

(viii) a summary of the material terms of each unwritten United Benefit Plan. 

  

(c)           Except as would not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect on United,  

(i) each of the United Benefit Plans has been operated and administered in com-

pliance with its terms and applicable Law, including ERISA and the Code,  

(ii) each of the United Benefit Plans intended to be “qualified” within the mean-

ing of Section 401(a) of the Code is so qualified, and  

there are no existing circumstances or any events that have occurred 

that would reasonably be expected to adversely affect the qualified sta-

tus of any such United Benefit Plan, and  

each such plan has a favorable determination letter from the IRS to the 

effect that it is so qualified or the applicable remedial amendment peri-

od has not expired and,  

if the letter for such plan is not current, such plan is the subject of a 

timely request for a current favorable determination letter or the appli-

cable remedial amendment period has not expired,  

(iii) with respect to each United Benefit Plan that is subject to Title IV of ERISA 

and that is not a multiemployer plan within the meaning of Section 3(37) of 

ERISA,  

the present value (as defined under Section 3(27) of ERISA) of accu-

mulated benefit obligations under such United Benefit Plan,  

based upon the actuarial assumptions used for funding purpos-

es in the most recent actuarial report prepared by such United 

Benefit Plan’s actuary with respect to such United Benefit 

Plan,  



did not, as of such valuation date, exceed the then current val-

ue (as defined under Section 3(26) of ERISA) of the assets of 

such United Benefit Plan allocable to such accrued benefits,  

no liability to the Pension Benefit Guaranty Corporation (“ PBGC ”) 

has been incurred (other than with respect to required premium pay-

ments),  

no notice of intent to terminate has been given under Section 4041 of 

ERISA, no termination proceeding has been instituted by the PBGC 

under Section 4042 of ERISA,  

there has been no event or condition that presents a significant risk of 

termination,  

funding requirements under Section 302 of ERISA have been met and,  

within the six-year period preceding the date of this Agreement, no re-

portable event, within the meaning of Section 4043 of ERISA (for 

which notice or disclosure requirements have not been waived), has 

been incurred,  

(iv) no United Benefit Plan that is an employee welfare benefit plan (including 

any plan described in Section 3(1) of ERISA, a “ Welfare Plan ”) provides bene-

fits coverage, including death or medical benefits coverage (whether or not in-

sured), with respect to current or former employees or directors of United or the 

United Subsidiaries beyond their retirement or other termination of service, oth-

er than  

(A) coverage mandated by applicable Law,  

(B) benefits the full cost of which is borne by such current or former 

employee or director (or his or her beneficiary),  

(C) coverage through the last day of the calendar month in which re-

tirement or other termination of service occurs,  

(D) medical expense reimbursement accounts,  

(E) death benefit or retirement benefits under any “employee pension 

benefit plan,” as that term is defined in Section 3(2) of ERISA, or  



(F) deferred compensation benefits accrued as liabilities on the books 

of United,  

(v) no liability under Title IV of ERISA has been incurred by United, the United 

Subsidiaries or any trade or business, whether or not incorporated, all of which 

together with United would be deemed a “single employer” within the meaning 

of Section 414(b), 414(c), 414(m) or 414 (o) of the Code or Section 4001(b) of 

ERISA (a “ United ERISA Affiliate ”), that has not been satisfied in full, and no 

condition exists that presents a material risk to United, the United Subsidiaries 

or any United ERISA Affiliate of incurring a liability thereunder,  

(vi) no United Benefit Plan is a “multiemployer plan” (as such term is defined in 

Section 3(37) of ERISA),  

(vii) none of United or any of the United Subsidiaries nor, to United’s 

knowledge, any other Person, including any fiduciary, has engaged in a transac-

tion in connection with which United, the United Subsidiaries or any United 

Benefit Plan would reasonably be expected to be subject to either a civil penalty 

assessed pursuant to Section 409 or 502(i) of ERISA or a Tax imposed pursuant 

to Section 4975 or 4976 of the Code,  

(viii) to United’s knowledge, there are no pending, threatened or anticipated 

claims (other than routine claims for benefits) by, on behalf of or against any of 

the United Benefit Plans or any trusts, insurance contracts, escrow accounts or 

similar funding arrangements related thereto,  

(ix) all contributions or other amounts required to be paid by United or the Unit-

ed Subsidiaries as of the Effective Time with respect to each United Benefit 

Plan in respect of the current and previous five plan years have been paid in ac-

cordance with Section 412 or Section 430 of the Code, as applicable, and for the 

same period any material expense incurred with respect to a United Benefit Plan 

has been accrued in accordance with GAAP,  

(x) since December 31, 2009, no United Benefit Plan has been amended or mod-

ified in any material respect or adopted or terminated,  

(xi) there is no judgment, Injunction, rule or order of any Governmental Entity 

or arbitrator outstanding against or in favor of any United Benefit Plan or any fi-

duciary thereof (other than rules of general applicability),  



(xii) there are no pending or, to United’s knowledge, threatened audits or inves-

tigations by any Governmental Entity or any other matter pending before any 

Governmental Entity (other than routine filings and ruling requests) involving 

any United Benefit Plan,  

(xiii) no event has occurred, and to United’s knowledge, there exists no circum-

stances with respect to a United Benefit Plan that would reasonably be expected 

to subject United or any of the United Subsidiaries to liability under ERISA, the 

Code or other applicable Law,  

(xiv) with respect to any United Benefit Plan or any multiemployer plan within 

the meaning of Section 3(37) of ERISA, maintained by or participated in by 

United or any of the United Subsidiaries within the six-year period preceding the 

date of this Agreement, no withdrawal liability, within the meaning of Section 

4201 of ERISA, has been incurred, which liability has not been satisfied and  

(xv) each United Benefit Plan that is an employee welfare benefit plan (includ-

ing any such United Benefit Plan covering retirees or other former employees) 

may be amended or terminated without material liability to United and the Unit-

ed Subsidiaries on or at any time after the Effective Time. 
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(d)           Except as would not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect on United,  

neither the execution and delivery of this Agreement nor the consummation of 

the transactions contemplated by this Agreement will (either alone or in con-

junction with any other event)  

(i) result in any payment or benefit (including severance, retention, stay-put, 

change in control, unemployment compensation, “excess parachute payment” 

(within the meaning of Section 280G of the Code), tax gross-up, forgiveness of 

indebtedness or otherwise) becoming due to any director, officer or employee 

of, or any consultant to, United or any of the United Subsidiaries from United or 

any of the United Subsidiaries under any United Benefit Plan or otherwise,  

(ii) increase any amounts or benefits otherwise payable or due to any such Per-

son under any United Benefit Plan or otherwise, or  
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(iii) result in any acceleration of the time of payment or vesting of, or any re-

quirement to fund or secure, any such amounts or benefits (including any United 

Stock Option or United Stock-Based Award) or result in any breach of or default 

under any United Benefit Plan. 

  

(e)           Neither United nor any United Subsidiary has liability or obligations, 

including under or on account of a United Benefit Plan, arising out of United’s 

or one of the United Subsidiaries’ hiring of persons to provide services to United 

or one of the United Subsidiaries and treating such persons as consultants or in-

dependent contractors and not as employees,  

except where such liability or obligation would not, individually or in 

the aggregate, reasonably be expected to have a Material Adverse Ef-

fect on United. 

  

(f)           Neither United nor any of the United Subsidiaries has unfunded liabili-

ties with respect to any United Benefit Plan that is a “pension plan” (within the 

meaning of Section 3(2) of ERISA)  

that covers current or former non-U.S. employees of United or any of 

the United Subsidiaries  

that, if required to be immediately funded, would, individually or in the 

aggregate, reasonably be expected to have a Material Adverse Effect on 

United. 
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(g)           Neither United, nor any of the United Subsidiaries, nor any United 

ERISA Affiliate, nor any of the United Benefit Plans, nor any trust created 

thereunder, nor, to United’s knowledge, any trustee or administrator thereof, has 

engaged in a prohibited transaction (within the meaning of Section 406 of 

ERISA and Section 4975 of the Code) in connection with which United, any of 

the United Subsidiaries or any of the United Benefit Plans that would, individu-

ally or in the aggregate, reasonably be expected to have a Material Adverse Ef-

fect on United. 
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(h)          With respect to any employee pension benefit plan, within the meaning 

of Section 3(2) of ERISA, that is not a United Benefit Plan, but that is spon-

sored, maintained or contributed to, or has been sponsored, maintained or con-

tributed to within the six-year period preceding the Effective Time by any Unit-

ed ERISA Affiliate, except as would not, individually or in the aggregate, rea-

sonably be expected to have a Material Adverse Effect on United, (i) no with-

drawal liability, within the meaning of Section 4201 of ERISA, has been in-

curred, which withdrawal liability has not been satisfied, (ii) no liability to the 

PBGC has been incurred by a United ERISA Affiliate, which liability has not 

been satisfied, (iii) no violation of funding requirements under Section 302 of 

ERISA has been incurred, and (iv) all contributions (including installments) re-

quired by Section 302 of ERISA have been timely made. 

  

(i)           None of United, any of the United Subsidiaries or any United ERISA 

Affiliate is a party to any agreement with the PBGC respecting any United Ben-

efit Plan or respecting any employee pension benefit plan, within the meaning of 

Section 3(2) of ERISA, that is not a United Benefit Plan, which agreement con-

tains obligations or covenants respecting United, any of the United Subsidiaries 

or any United ERISA Affiliate that continue beyond the date of this Agreement. 

  

(j)           As of the date of this Agreement, none of United, any of the United 

Subsidiaries or any United ERISA Affiliate has received a notice from the 

PBGC that United is in material breach of its obligations to the PBGC pursuant 

to the Global Settlement Agreement. 
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                 3.12         Labor and Employment Matters.   As of the date of this 

Agreement, Section 3.12 of the United Disclosure Schedule sets forth a true and 

complete list of collective bargaining or other labor union contracts applicable to 

any domestic employees of United or any of the United Subsidiaries.  As of the 

date hereof, there is no strike, work stoppage or lockout by or with respect to 

any employee of United, except where such strike, work stoppage or lockout, 

individually or in the aggregate, would not reasonably be expected to have a 

Material Adverse Effect on United.  As of the date hereof, (i) neither United nor 

any of the United Subsidiaries has breached or otherwise failed to comply with 

any provision of any collective bargaining or other labor union contract applica-
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ble to any employees of United or any of the United Subsidiaries and (ii) there 

are no written grievances or written complaints outstanding or, to United’s 

knowledge, threatened against United or any of the United Subsidiaries under 

any such contract except for any breaches, failures to comply, grievances or 

complaints that would not, individually or in the aggregate, reasonably be ex-

pected to have a Material Adverse Effect on United.  United has made available 

to Continental and its representatives true and complete copies of all contracts 

set forth in Section 3.12 of the United Disclosure Schedule, including all 

amendments applicable to such contracts. 

  

                3.13          Internal Control.   United and the United Subsidiaries have 

designed and maintain a system of internal control over financial reporting (as 

defined in Rules 13a-15(f) and 15d-15(f) of the Exchange Act) sufficient to pro-

vide reasonable assurances regarding the reliability of financial report-

ing.  United (i) has designed and maintains disclosure controls and procedures 

(as defined in Rules 13a-15(e) and 15d-15(e) of the Exchange Act) to ensure 

that all information required to be disclosed by United in the reports that it files 

or submits under the Exchange Act is recorded, processed, summarized and re-

ported within the time periods specified in the SEC’s rules and forms and is ac-

cumulated and communicated to United’s management as appropriate to allow 

timely decisions regarding required disclosure and (ii) has disclosed, based on 

its most recent evaluation of its disclosure controls and procedures and internal 

control over financial reporting prior to the date of this Agreement, to United’s 

auditors and the audit committee of the United Board (A) any significant defi-

ciencies and material weaknesses in the design or operation of internal control 

over financial reporting that are reasonably likely to adversely affect in any ma-

terial respect United’s ability to record, process, summarize and report financial 

information and (B) any fraud, whether or not material, that involves manage-

ment or other employees who have a significant role in United’s internal control 

over financial reporting.  Since December 31, 2009, none of United, United’s 

independent accountants, the United Board or the audit committee of the United 

Board has received any oral or written notification of any matter set forth in the 

preceding clause (A) or (B) . 

  

                 3.14         Compliance with Laws; Licenses.   (a)  The businesses of 

each of United and the United Subsidiaries have been conducted in compliance 

with all federal, state, local or foreign laws, statutes, ordinances, rules, regula-
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tions, judgments, orders, Injunctions, arbitration awards, agency requirements, 

licenses and permits of all Governmental Entities (each, a “ Law ” and collec-

tively, “ Laws ”), all applicable operating certificates, air carrier obligations, 

airworthiness directives (“ ADs ”), Federal Aviation Regulations (“ FARs ”) and 

any other rules, regulations, directives, orders and policies of the FAA, DOT, 

DHS, FCC, TSA and any other Governmental Entity, except where the failure to 

so comply would not, individually or in the aggregate, reasonably be expected to 

have a Material Adverse Effect on United.  No investigation or review by any 

Governmental Entity with respect to United or any of the United Subsidiaries is 

pending or, to United’s knowledge, threatened, nor has any Governmental Entity 

indicated an intention to conduct the same, except for any such investigations or 

reviews that would not, individually or in the aggregate, reasonably be expected 

to have a Material Adverse Effect on United.  Each of United and the United 

Subsidiaries has all governmental permits, authorizations, waivers, licenses, 

franchises, variances, exemptions, orders, operating certificates, Slots and air 

service designations issued or granted by a Governmental Entity and all other 

authorizations, consents, certificates of public convenience and/or necessity and 

approvals issued or granted by a Governmental Entity (collectively, “ Licenses ” 

and the terms “ United Licenses ” and “ Continental Licenses ” will mean Li-

censes of United or any of the United Subsidiaries or Continental or any of the 

Continental Subsidiaries, respectively) necessary to conduct its business as pres-

ently conducted, except as would not, individually or in the aggregate, reasona-

bly be expected to have a Material Adverse Effect on United. 
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(b)           United and each of the United Subsidiaries are in compliance with (i) 

their respective obligations under each of the United Licenses and (ii) the rules 

and regulations of the Governmental Entity issuing such United Licenses, ex-

cept, in either case, for such failures to be in compliance as would not, individu-

ally or in the aggregate, reasonably be expected to have a Material Adverse Ef-

fect on United.  There is not pending or, to United’s knowledge, threatened by 

or before the FAA, DOT or any other Governmental Entity any material pro-

ceeding, notice of violation, order of forfeiture or complaint or investigation 

against United or any of the United Subsidiaries relating to any of the United Li-

censes, except as would not, individually or in the aggregate, reasonably be ex-

pected to have a Material Adverse Effect on United.  The actions of the applica-
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ble Governmental Entities granting all United Licenses have not been reversed, 

stayed, enjoined, annulled or suspended, and there is not pending or, to United’s 

knowledge, threatened, any material application, petition, objection or other 

pleading with the FAA, DOT or any other Governmental Entity that challenges 

or questions the validity of or any rights of the holder under any United License, 

in each case, except as would not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect on United. 

  

                 3.15         Certain Contracts.   (a)  As of the date of this Agreement, 

neither United nor any of the United Subsidiaries is a party to or bound by any 

contract, arrangement, commitment or understanding (whether written or oral) 

(i) that is a “material contract” (as such term is defined in Item 601(b)(10) of 

SEC Regulation S-K) to be performed after the date of this Agreement that has 

not been filed or incorporated by reference in the United SEC Reports filed prior 

to the date of this Agreement,  

(ii) other than the collective bargaining agreements and other contracts set forth 

in Section 3.12 of the United Disclosure Schedule, that materially restricts the 

conduct of any material line of business by United or upon consummation of the 

Merger will materially restrict the ability of United and any of the United Sub-

sidiaries to engage in any line of business material to United, or to United’s 

knowledge, Continental,  

(iii) that is a joint venture, partnership, business alliance (excluding information 

technology contracts), code sharing, capacity purchase, pro-rate or frequent flyer 

agreement (including all material amendments to each of the foregoing agree-

ments) the termination, cancellation or breach of which would reasonably be ex-

pected to have a Material Adverse Effect on United or a Material Adverse Effect 

on Continental or  

(iv) pursuant to which any Indebtedness of United or any of the United Subsidi-

aries is outstanding or may be incurred (except for such Indebtedness the aggre-

gate principal amount of which does not exceed $25 million) that has not been 

filed or incorporated by reference in the United SEC Reports filed prior to the 

date of this Agreement. 
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(b)           Each contract, arrangement, commitment or understanding (i) of the 

type described in clauses (i) - (iii) of Section 3.15(a) , whether or not set forth in 

the United Disclosure Schedule, or (ii) filed as an exhibit to the United SEC Re-

ports, is referred to as a “ United Contract ,” and neither United nor any of the 

United Subsidiaries knows of, or has received notice of, any violation of any 

United Contract by any of the other parties thereto that would, individually or in 

the aggregate, reasonably be expected to have a Material Adverse Effect   on 

United. 

  

(c)           With such exceptions that would not, individually or in the aggregate, 

reasonably be expected to have a Material Adverse Effect on United,  

(i) each United Contract is valid and binding on United or the applica-

ble United Subsidiary, as applicable, and is in full force and effect, ex-

cept to the extent it has previously expired in accordance with its terms,  

(ii) United and each of the United Subsidiaries have performed all obli-

gations required to be performed by it to date under each United Con-

tract, and  

(iii) no event or condition exists that constitutes or, after notice or lapse 

of time or both, will constitute, a default on the part of United or any of 

the United Subsidiaries under any such United Contract or give any 

other party to any United Contract the right to terminate or cancel such 

contract. 

  

(d)           Neither United nor any of the United Subsidiaries is party to, or oth-

erwise bound by, any agreement with the PBGC the terms or conditions of 

which would prohibit or prevent the Continental Benefit Plans from being main-

tained after the Effective Time in the manner contemplated in Section 6.12 of 

this Agreement. 

  

                 3.16         Environmental Liability. 

  

(a)            Permits and Authorizations.   Except as would not, individually or in 

the aggregate, reasonably be expected to have a Material Adverse Effect on 
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United, each of United and the United Subsidiaries possesses all material Envi-

ronmental Permits necessary to conduct its businesses and operations as current-

ly conducted. 

  

(b)            Compliance.   Except as would not, individually or in the aggregate, 

reasonably be expected to have a Material Adverse Effect on United, each of 

United and the United Subsidiaries is in compliance with all applicable Envi-

ronmental Laws and all Environmental Permits, and neither United nor any 

United Subsidiary has received any  

(A) communication from any Governmental Entity or other person that 

alleges that United or any United Subsidiary has violated or is liable 

under any Environmental Law or  

(B) written request for material information pursuant to Section 104(e) 

of the U.S. Comprehensive Environmental Response, Compensation 

and Liability Act or similar state statute concerning the disposal of 

Hazardous Materials. 

  

(c)            Environmental Claims.   There are no Environmental Claims  

A) pending or, to United’s knowledge, threatened against United or any 

of the United Subsidiaries or  

(B) to United’s knowledge, pending or threatened against any person 

whose liability for any Environmental Claim United or any of the Unit-

ed Subsidiaries has retained or assumed, either contractually or by op-

eration of law,  

in each case other than Environmental Claims that would not, individually or in 

the aggregate, reasonably be expected to have a Material Adverse Effect on 

United.   

Neither United nor any of the United Subsidiaries has contractually retained or 

assumed any liabilities or obligations that would reasonably be expected to pro-

vide the basis for any Environmental Claim that would, individually or in the 

aggregate, reasonably be expected to have a Material Adverse Effect on United. 
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(d)            Releases.   To United’s knowledge, there have been no Releases of 

any Hazardous Materials that would reasonably be expected to form the basis of 

any Environmental Claim that would, individually or in the aggregate, reasona-

bly be expected to have a Material Adverse Effect on United. 

  

(e)            Definitions. 

  

                    (A)  “ Environmental Claims ” means any and all administrative, 

regulatory or judicial actions, orders, decrees, suits, demands, demand letters, di-

rectives, claims, Liens, investigations, proceedings or notices of noncompliance 

or violation by any Governmental Entity or other person alleging potential re-

sponsibility or liability (including potential responsibility or liability for costs of 

enforcement, investigation, cleanup, governmental response, removal or remedi-

ation, for natural resources damages, property damage, personal injuries or pen-

alties or for contribution, indemnification, cost recovery, compensation or in-

junctive relief) arising out of, based on or related to (x) the presence, Release or 

threatened Release of, or exposure to, any Hazardous Materials at any location, 

whether or not owned, operated, leased or managed by United and the United 

Subsidiaries or by Continental and the Continental Subsidiaries, as applicable, or 

(y) circumstances forming the basis of any violation or alleged violation of any 

Environmental Law or Environmental Permit. 

  

                    (B)  “ Environmental Laws ” means all domestic or foreign (wheth-

er national, federal, state, provincial or otherwise) laws, rules, regulations, or-

ders, decrees, common law, judgments or binding agreements issued, promul-

gated or entered into by or with any Governmental Entity relating to pollution or 

protection of the environment (including ambient air, surface water, groundwa-

ter, soils or subsurface strata) or protection of human health as it relates to the 

environment, including laws and regulations relating to Releases or threatened 

Releases of Hazardous Materials or otherwise relating to the generation, manu-

facture, processing, distribution, use, treatment, storage, transport, handling of or 

exposure to Hazardous Materials. 

  



                    (C)  “ Environmental Permits ” means all permits, licenses, registra-

tions and other authorizations required under applicable Environmental Laws. 

  

                    (D)  “ Hazardous Materials ” means all hazardous, toxic, explosive 

or radioactive substances, wastes or other pollutants, including petroleum or pe-

troleum distillates, asbestos or asbestos-containing material, polychlorinated bi-

phenyls (“ PCBs ”) or PCB-containing materials or equipment, radon gas, infec-

tious or medical wastes and all other substances or wastes of any nature regulat-

ed pursuant to any Environmental Law. 
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                     (E)  “ Release ” means any release, spill, emission, leaking, dump-

ing, injection, pouring, deposit, disposal, discharge, dispersal, leaching or migra-

tion into the environment (including ambient air, surface water, groundwater, 

land surface or subsurface strata) or within any building, structure, facility or 

fixture. 

  

                 3.17         State Takeover Laws.   The United Board has approved this 

Agreement and the transactions contemplated hereby and has adopted all other 

such resolutions, in each case as required to render inapplicable to such agree-

ments and transactions Delaware Law Section 203, and,  

to United’s knowledge, there are no other similar “takeover” or “interested 

stockholder” Laws applicable to the transactions contemplated by this Agree-

ment (any such Laws, “ Takeover Statutes ”). 

  

                 3.18         United Information.   The information relating to United 

and the United Subsidiaries that is provided by United or its representatives for 

inclusion in the Joint Proxy Statement and the Form S-4, or in any other docu-

ment filed with any other Regulatory Agency in connection with the transactions 

contemplated by this Agreement, will not  

(i) in the case of the Form S-4, at the time the Form S-4 is filed with the 

SEC, at any time it is amended or supplemented or at the time it is de-

clared effective under the Securities Act, and  



(ii) in the case of the Joint Proxy Statement, at the date it is first mailed 

to each of United’s and Continental’s stockholders or at the time of 

each of the United Stockholders Meeting and the Continental Stock-

holders Meeting,  

contain any untrue statement of a material fact or omit to state any material fact 

required to be stated therein or necessary to make the statements therein, in light 

of the circumstances in which they are made, not misleading.   

The Form S-4 and the Joint Proxy Statement (except for such portions thereof 

that relate only to Continental or any of the Continental Subsidiaries) will com-

ply in all material respects with the provisions of the Securities Act, the Ex-

change Act and the rules and regulations thereunder. 

  

                 3.19         Affiliate Transactions.   As of the date of this Agreement, 

there are no transactions, contracts, arrangements, commitments or understand-

ings between United or any of the United Subsidiaries, on the one hand, and any 

of United’s affiliates (other than wholly-owned United Subsidiaries), on the oth-

er hand, that would be required to be disclosed by United under Item 404 of 

Regulation S-K under the Securities Act (the “ United S-K 404 Arrange-

ments ”). 

  

                 3.20         Aircraft.   (a)   Section 3.20(a)(i) of the United Disclosure 

Schedule sets forth a true and complete list of (i) all aircraft operated under the 

operating certificate of United or any of the United Subsidiaries and (ii) all air-

craft owned or leased by United or any of the United Subsidiaries, in each case 

as of March 31, 2010 (collectively, the “ United Aircraft ”), including a descrip-

tion of the type and manufacturer serial number of each such aircraft.   Section 

3.20(a)(ii) of the United Disclosure Schedule sets forth a true and complete list, 

as of the date of this Agreement, containing all United Contracts (other than (x) 

existing aircraft leases or (y) contracts that may be terminated or canceled by 

United or any of the United Subsidiaries without incurring any penalty or other 

material liability except for the forfeiture of any previously made prepayment or 

deposit) pursuant to which United or any of the United Subsidiaries has a bind-

ing obligation to purchase or lease aircraft, including the manufacturer and mod-

el of all aircraft subject to such United Contract, the nature of the purchase or 

lease obligation ( i.e. , firm commitment, subject to reconfirmation or otherwise) 
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and the anticipated year of delivery of each aircraft of such United Con-

tract.  Except as identified in writing by United to Continental prior to the date 

of this Agreement, United has delivered or made available to Continental re-

dacted (as to pricing and other commercially sensitive terms) copies of all Unit-

ed Contracts listed on Section 3.20(a)(ii) of the United Disclosure Schedule, in-

cluding all amendments, modifications and supplements thereto. 
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(b)          Except as would not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect on United: 

  

(i)            each United Aircraft has a validly issued, current individual aircraft 

FAA Certificate of Airworthiness with respect to such United Aircraft and all 

requirements for the effectiveness of such FAA Certificate of Airworthiness 

have been satisfied; 

  

(ii)           other than any grounded United Aircraft, each United Aircraft’s struc-

ture, systems and components are functioning in accordance with their respec-

tive intended uses as set forth in any applicable FAA-approved maintenance 

program (or are in the process of repair or maintenance), including any applica-

ble manuals, technical standard orders or parts manufacturing approval certifi-

cates, and all grounded United Aircraft are being stored in accordance with any 

applicable FAA-approved maintenance program; 

  

(iii)          all deferred maintenance items and temporary repairs with respect to 

each such United Aircraft have been or will be made materially in accordance 

with any applicable FAA-approved maintenance programs; 

  

(iv)         each United Aircraft is properly registered on the FAA aircraft registry; 

  

(v)          neither United nor any of the United Subsidiaries is a party to any in-

terchange or pooling agreements with respect to its United Aircraft, other than 

parts pooling agreements in the ordinary course of business; and 

  



(vi)         neither United nor any of the United Subsidiaries has retained any 

maintenance obligations with respect to any United Aircraft that has been leased 

by United or any United Subsidiary to a third party lessee. 

  

(c)            Section 3.20(c)(i) of the United Disclosure Schedule sets forth a true 

and complete list, as of March 31, 2010, of all aircraft operated on behalf of 

United pursuant to a capacity purchase or pro-rate agreement (a “ United Con-

tract Flight Agreement ”), including a description of the operator, type and num-

ber of each such aircraft and any minimum utilization requirements applicable to 

such aircraft.   Section 3.20(c)(ii) of the United Disclosure Schedule sets forth a 

true and complete list, as of the date of this Agreement, containing all United 

Contract Flight Agreements.  Except as identified in writing by United to Conti-

nental prior to the date of this Agreement, United has delivered or made availa-

ble to Continental redacted (as to pricing and other commercially sensitive 

terms) copies of all United Contract Flight Agreements listed on Section 

3.20(c)(ii) of the United Disclosure Schedule, including all amendments thereto. 
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(d)           Except as would not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect on United, to United’s knowledge, 

as of the date of this Agreement, there is no ongoing strike, work stoppage or 

lockout by or with respect to any employee of any counterparty to a United Con-

tract Flight Agreement. 

  

                 3.21         United Slots and Operating Rights.    Section 3.21 of the 

United Disclosure Schedule sets forth a true, correct and complete list of all 

takeoff and landing slots, operating authorizations from the FAA or any other 

Governmental Entity and other similar designated takeoff and landing rights 

used or held by United and the United Subsidiaries (the “ United Slots ”) on the 

date of this Agreement at any domestic or international airport and such list shall 

indicate any United Slots that have been permanently allocated to another air 

carrier and in which United and the United Subsidiaries hold only temporary use 

rights.  Except as would not, individually or in the aggregate, reasonably be ex-

pected to have a Material Adverse Effect on United, (i) United and the United 

Subsidiaries have complied in all material respects with the requirements of the 



regulations issued under the FAA and any other Laws with respect to the United 

Slots, (ii) neither United nor any of the United Subsidiaries has received any no-

tice of any proposed withdrawal of the United Slots by the FAA or any other 

Governmental Entity, (iii)(A) the United Slots have not been designated for the 

provision of essential air service under the regulations of the FAA, were not ac-

quired pursuant to 14 C.F.R. Section 93.219 and have not been designated for 

international operations, as more fully detailed in 14 C.F.R. Section 93.217 and 

(B) to the extent covered by 14 C.F.R. Section 93.227 or any order, notice or re-

quirement of the FAA or any other Governmental Entity, United and the United 

Subsidiaries have used the United Slots (or the United Slots have been used by 

other operators) either at least 80% of the maximum amount that each United 

Slot could have been used during each full reporting period (as described in 

14 C.F.R. Section 93.227(i) or any such order, notice or requirement) or such 

greater or lesser amount of minimum usage as may have been required to protect 

such United Slot’s authorization from termination or withdrawal under regula-

tions or waivers established by any Governmental Entity or airport authority, 

(iv) all reports required by the FAA or any other Governmental Entity relating to 

the United Slots have been filed in a timely manner and (v) neither United nor 

any of the United Subsidiaries has agreed to any future United Slot slide, United 

Slot trade (except for seasonal swaps), United Slot purchase, United Slot sale, 

United Slot exchange, United Slot lease or United Slot transfer of any of the 

United Slots that has not been consummated or otherwise reflected on Section 

3.21 of the United Disclosure Schedule. 

  

                 3.22         Intellectual Property. 

  

(a)           To United’s knowledge, the conduct of the business as currently con-

ducted by United and the United Subsidiaries does not infringe, misappropriate 

or otherwise violate the Intellectual Property Rights of any third Person, and  

in the three-year period immediately preceding the date of this Agreement there 

has been no such claim, action or proceeding asserted or, to United’s 

knowledge, threatened against United or any of the United Subsidiaries or any 

indemnitee thereof, except as would not, individually or in the aggregate, rea-

sonably be expected to have a Material Adverse Effect on United.   
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There is no claim, action or proceeding asserted or, to United’s knowledge, 

threatened against United or any of the United Subsidiaries or any indemnitee 

thereof concerning the ownership, validity, registerability, enforceability, in-

fringement, use or licensed right to use any Intellectual Property Rights claimed 

to be owned or held by United or any of the United Subsidiaries or used or al-

leged to be used in the business of United or any of the United Subsidiaries, ex-

cept as would not, individually or in the aggregate, reasonably be expected to 

have a Material Adverse Effect on United. 
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(b)          The computer software and databases (including source code, object 

code and all related documentation) (the “ Computer Software ”), computers, 

firmware, middleware, servers, workstations, routers, hubs, switches, data com-

munications lines and all other information technology equipment and elements 

and all associated documentation (collectively, with Computer Software, the 

“ IT Assets ”) of United and the United Subsidiaries  

(i) operate and perform in accordance with their documentation and 

functional specifications and otherwise as required by United and the 

United Subsidiaries for the operation of their respective businesses and  

(ii) have not malfunctioned or failed within the three-year period im-

mediately preceding the date of this Agreement,  

except, in the case of clauses (i) and (ii) ,  as would not, individually or in the 

aggregate, reasonably be expected to have a Material Adverse Effect on Unit-

ed.   

United and the United Subsidiaries have implemented and maintained for the 

three-year period immediately preceding the date of this Agreement reasonable 

and sufficient backup and disaster recovery technology consistent with industry 

practices,  

except as would not, individually or in the aggregate, reasonably be expected to 

have a Material Adverse Effect on United. 
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                 3.23         Major United Airports.   As of the date of this Agreement, 

no airport authority at Chicago O’Hare International Airport, Denver Interna-

tional Airport, Los Angeles International Airport, San Francisco International 

Airport or Washington Dulles International Airport (each such airport, a “ Major 

United Airport”) has taken or, to United’s knowledge, threatened to take any ac-

tion that would reasonably be expected to materially interfere with the ability of 

United and the United Subsidiaries to conduct their respective operations at any 

Major United Airport in the same manner as currently conducted in all material 

respects. 

  

                 3.24         Foreign Corrupt Practices Act.   Except for such matters as 

would not, individually or in the aggregate, reasonably be expected to have a 

Material Adverse Effect on United, as of the date of this Agreement: 

  

(a)           United and the United Subsidiaries have developed and implemented a 

compliance program that includes corporate policies and procedures designed to 

ensure compliance with the Foreign Corrupt Practices Act, as amended (the 

“ Foreign Corrupt Practices Act ”). 

  

(b)           In connection with United’s and the United Subsidiaries’ compliance 

with the Foreign Corrupt Practices Act, there have been no voluntary disclosures 

under the Foreign Corrupt Practices Act. 

  

(c)           No Governmental Entity has notified United or any of the United Sub-

sidiaries in writing of any actual or alleged violation or breach of the Foreign 

Corrupt Practices Act. 
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(d)           Neither United nor any of the United Subsidiaries has undergone or is 

undergoing any audit, review, inspection, investigation, survey or examination 

of records, in each case conducted by a Governmental Entity and relating to 

United’s or the United Subsidiaries’ compliance with the Foreign Corrupt Prac-

tices Act,  
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and to United’s knowledge, there is no basis for any such audit, review, inspec-

tion, investigation, survey or examination of records by a Governmental Entity. 

  

(e)           Neither United nor any of the United Subsidiaries has been or is now 

under any administrative, civil or criminal charge or indictment or, to United’s 

knowledge, investigation, alleging noncompliance with the Foreign Corrupt 

Practices Act, nor, to United’s knowledge, is there any basis for any such 

charge, indictment or investigation. 

  

(f)           Neither United nor any of the United Subsidiaries has been or is now a 

party to any administrative or civil litigation alleging noncompliance with the 

Foreign Corrupt Practices Act, nor, to United’s knowledge, is there any basis for 

any such proceeding. 

  

                 3.25         U.S. Citizen; Air Carrier.   United’s primary Subsidiary, 

United Air Lines, Inc., is a “citizen of the United States” as defined in the Fed-

eral Aviation Act and is an “air carrier” within the meaning of such Act operat-

ing under certificates issued pursuant to such Act (49 U.S.C. Sections 41101-

41112). 

  

                 3.26         Fairness Opinions.   Prior to the execution of this Agree-

ment, United has received the oral opinion (to be confirmed in writing) of each 

of Goldman, Sachs & Co. and J.P. Morgan Securities Inc. to the effect that, as of 

the date thereof and based upon and subject to the matters and limitations set 

forth in such written opinions, the Exchange Ratio is fair from a financial point 

of view to United.   

Such opinions have not been amended or rescinded as of the date of this Agree-

ment.   

Copies of the written opinions of each of Goldman, Sachs & Co. and J.P. Mor-

gan Securities Inc. will be delivered to Continental for informational purposes 

only promptly following receipt thereof by United. 
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ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF CONTINENTAL 

  

Except as disclosed in the disclosure letter (the “ Continental Disclosure Sched-

ule ”) delivered by Continental to United prior to the execution of this Agree-

ment (which letter sets forth items of disclosure with specific reference to the 

particular Section or subsection of this Agreement to which the information in 

the Continental Disclosure Schedule relates) or in the Continental SEC Reports 

filed and publicly available prior to the date of this Agreement, Continental 

hereby represents and warrants to United and Merger Sub as follows: 

  

                 4.1           Corporate Organization.   (a)  Continental is a corporation 

duly organized, validly existing and in good standing under the laws of the State 

of Delaware.  Continental has the corporate power and authority to own or lease 

all of its properties and assets and to carry on its business as it is now being con-

ducted, and is duly licensed or qualified to do business in each jurisdiction in 

which the nature of the business conducted by it or the character or location of 

the properties and assets owned or leased by it makes such licensing or qualifi-

cation necessary, except where the failure to be so licensed or qualified would 

not, individually or in the aggregate, reasonably be expected to have a Material 

Adverse Effect on Continental. 
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(b)           True and complete copies of the Amended and Restated Certificate of 

Incorporation of Continental, as amended through, and as in effect as of, the date 

of this Agreement (the “ Continental Charter ”), and the Amended and Restated 

Bylaws of Continental, as amended through, and as in effect as of, the date of 

this Agreement (the “ Continental Bylaws ”), have previously been made availa-

ble to United. 

  

(c)           Each Continental Subsidiary (i) is duly organized, validly existing and 

in good standing under the laws of its jurisdiction of organization, (ii) is duly li-

censed or qualified to do business in each jurisdiction in which the nature of the 

business conducted by it or the character or location of the properties and assets 

owned or leased by it makes such licensing or qualification necessary and (iii) 



has all requisite corporate power and authority to own or lease its properties and 

assets and to carry on its business as now conducted, except for such variances 

from the matters set forth in any of clauses (i) , (ii) or (iii) as would not, individ-

ually or in the aggregate, reasonably be expected to have a Material Adverse Ef-

fect on Continental. 

  

                 4.2           Capitalization. 

  

(a)           Authorized and Issued Shares. 

  

(i)           As of the date of this Agreement, the authorized Continental capital 

stock consists of (A) 400,000,000 shares of Continental Common Stock, of 

which, as of the Measurement Date, 139,707,205 shares were issued and out-

standing, none of which were Continental Restricted Shares, and (B) 10,000,000 

shares of Continental preferred stock, of which, as of the Measurement Date, ze-

ro shares of Continental Series A Junior Participating Preferred Stock (the 

“ Continental Preferred Stock ,” and together with the Continental Common 

Stock, “ Continental Capital Stock ”) were issued and outstanding.  As of the 

Measurement Date, no shares of Continental Capital Stock were held in Conti-

nental’s treasury.  As of the Measurement Date, no shares of Continental’s capi-

tal stock or other voting securities of or equity interests in Continental were is-

sued, reserved for issuance or outstanding except as set forth in this Section 

4.2(a)(i) .  All of the issued and outstanding shares of Continental Capital Stock 

are and, at the time of issuance, all such shares that may be issued upon the ex-

ercise or vesting of, or pursuant to, Continental Stock Options or Continental 

Stock-Based Awards or upon the conversion of the Continental Convertible 

Notes, Continental Convertible Debentures, Continental 2015 Convertible 

Notes, TIDES or Continental Convertible Common Securities will be, duly au-

thorized and validly issued and fully paid, nonassessable and not subject to or is-

sued in violation of any purchase option, call option, right of first refusal, 

preemptive right, subscription right or any similar right under any provision of 

the Delaware Law, the Continental Charter, the Continental Bylaws or any con-

tract to which Continental is a party or by which it is otherwise bound.  From 

and after the Measurement Date through the date of this Agreement, Continen-

tal   has not issued any capital stock or voting securities or other equity interests 

other than the issuance of Continental Capital Stock upon the exercise or vesting 



of, or pursuant to, Continental Stock Options and Continental Stock-Based 

Awards outstanding as of the Measurement Date and in accordance with their 

respective terms in effect at such time or upon the conversion of the Continental 

Convertible Notes, Continental Convertible Debentures, Continental 2015 Con-

vertible Notes, Continental’s 6% Convertible Preferred Securities Term Income 

Deferrable Equity Securities (the “ TIDES ”) issued pursuant to the Amended 

and Restated Declaration of Trust dated as of November 10, 2000 of Continental 

Airlines Finance Trust II, as amended to the date of this Agreement (the “ Con-

tinental TIDES Declaration of Trust ”) or the 6% Convertible Common Securi-

ties of Continental Airlines Finance Trust II, issued pursuant to the Continental 

TIDES Declaration of Trust (the “ Continental Convertible Common Securi-

ties ”), in each case outstanding as of the Measurement Date and in accordance 

with their terms in effect at such time. 
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(ii)           As of the date of this Agreement, except for Continental Stock Op-

tions, rights under the Continental Stock-Based Awards, the Continental Con-

vertible Notes, the Continental Convertible Notes Indenture, the Continental 

2015 Convertible Notes, the Continental 2015 Convertible Notes Indenture, the 

TIDES, the Continental Convertible Common Securities, the Continental TIDES 

Declaration of Trust, the Continental Convertible Debentures, the Continental 

Convertible Debentures Indenture and this Agreement, there are not issued, re-

served for issuance or outstanding, and there are not any outstanding obligations 

of Continental or any Continental Subsidiary to issue, deliver or sell, or cause to 

be issued, delivered or sold, any Equity Equivalents of Continental or any Con-

tinental Subsidiary.  Except for Forfeitures and Cashless Settlements in connec-

tion with the Continental Stock-Based Awards, the Continental Stock Options 

and rights under the Continental SPP, there are not any outstanding obligations 

of Continental or any of the Continental Subsidiaries to directly or indirectly re-

deem, repurchase or otherwise acquire any shares of capital stock or voting se-

curities of, other equity interests in or Equity Equivalents of Continental or any 

Continental Subsidiary.  Neither Continental nor any of the Continental Subsidi-

aries is party to any voting agreement with respect to the voting of any capital 

stock or voting securities of, or other equity interests in, Continen-

tal.  Continental has delivered or made available to United true and complete 

copies of (A) the Continental Convertible Notes Indenture, (B) the Continental 



2015 Convertible Notes Indenture, (C) the Continental TIDES Declaration of 

Trust and (D) the Continental Convertible Debentures Indenture. 

  

(b)          As of the date of this Agreement, no bonds, debentures, notes or other 

indebtedness of Continental having the right to vote on any matters on which 

stockholders may vote (“ Continental Voting Debt ”) are issued or outstanding. 

  

(c)           All of the issued and outstanding shares of capital stock or other equity 

ownership interests of each “significant subsidiary” (as such term is defined un-

der Regulation S-X of the SEC) of Continental are owned by Continental, di-

rectly or indirectly, free and clear of any Liens and free of any restriction on the 

right to vote, sell or otherwise dispose of such capital stock or other equity own-

ership interest (other than restrictions under applicable securities Laws), and all 

of such shares or equity ownership interests are duly authorized and validly is-

sued and are fully paid, nonassessable and free of preemptive rights.  Except for 

the capital stock or other equity ownership interests of the Continental Subsidi-

aries, as of the date of this Agreement, Continental does not beneficially own di-

rectly or indirectly any capital stock, membership interest, partnership interest, 

joint venture interest or other equity interest in any Person that constitutes a 

Substantial Investment. 
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                 4.3           Authority; No Violation. 

  

(a)           Continental has full corporate power and authority to execute and de-

liver this Agreement and to consummate the transactions contemplated hereby 

and to perform its obligations hereunder.  The execution and delivery of this 

Agreement and the consummation of the transactions contemplated hereby have 

been duly and validly approved by the Board of Directors of Continental (the 

“ Continental Board ”).  The Continental Board has determined that this Agree-

ment and the transactions contemplated hereby are in the best interests of Conti-

nental and its stockholders, has approved and declared advisable this Agreement 

and recommended that its stockholders vote in favor of the adoption of this 

Agreement and has directed that this Agreement be submitted to Continental’s 

stockholders for adoption at a duly held meeting of such stockholders for such 



purpose (the “ Continental Stockholders Meeting ”).  Except, solely in the case 

of the Merger, for the adoption of this Agreement by the affirmative vote of the 

holders of a majority of the outstanding shares of Continental Common Stock at 

the Continental Stockholders Meeting (the “ Continental Stockholder Approv-

al ”), no other corporate proceedings on the part of Continental or any other vote 

by the holders of any class or series of Continental Capital Stock are necessary 

to approve or adopt this Agreement or to consummate the transactions contem-

plated hereby (except for the filing of the appropriate merger documents as re-

quired by the Delaware Law).  This Agreement has been duly and validly exe-

cuted and delivered by Continental and (assuming due authorization, execution 

and delivery by the other parties hereto) constitutes the valid and binding obliga-

tion of Continental, enforceable against Continental in accordance with its terms 

(except as may be limited by bankruptcy, insolvency, moratorium, reorganiza-

tion or similar Laws affecting the rights of creditors generally and the availabil-

ity of equitable remedies). 

  

(b)           Neither the execution and delivery of this Agreement by Continental 

nor the consummation by Continental of the transactions contemplated hereby, 

nor compliance by Continental with any of the terms or provisions of this 

Agreement, will (i) assuming (solely in the case of the Merger) that the Conti-

nental Stockholder Approval is obtained, violate any provision of the Continen-

tal Charter or the Continental Bylaws or (ii) assuming that the consents, approv-

als and filings referred to in Section 4.4 are duly obtained and/or made, 

(A) violate any Injunction or, assuming (solely in the case of the Merger) that 

the Continental Stockholder Approval is obtained, any statute, code, ordinance, 

rule, regulation, judgment, order, writ or decree applicable to Continental, any of 

the Continental Subsidiaries or any of their respective properties or assets or 

(B) violate, conflict with, result in a breach of any provision of or the loss of any 

benefit under, constitute a default (or an event which, with notice or lapse of 

time, or both, would constitute a default) under, result in the termination of or a 

right of termination or cancelation under, accelerate the performance required 

by, or result in the creation of any Lien upon any of the respective properties or 

assets of Continental or any of the Continental Subsidiaries under, any of the 

terms, conditions or provisions of any note, bond, mortgage, indenture, deed of 

trust, Continental License, license, lease, agreement or other instrument or obli-

gation to which Continental or any of the Continental Subsidiaries is a party, or 

by which they or any of their respective properties or assets may be bound or af-



fected, except, in the case of clause (ii) , for such violations, conflicts, breaches, 

defaults, terminations, rights of termination or cancelation, accelerations or 

Liens that would not, individually or in the aggregate, reasonably be expected to 

have a Material Adverse Effect on Continental.  Without limiting the generality 

of the foregoing, as of the date of this Agreement, Continental is not a party to, 

or subject to, any standstill agreement or similar agreement that restricts any 

Person from engaging in negotiations or discussions with Continental or from 

acquiring, or making any tender offer or exchange offer for, any equity securi-

ties issued by Continental or any Continental Voting Debt. 
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                 4.4           Consents and Approvals.   Except for (a) any application, 

filing or submission required to be made and any consent, approval, authoriza-

tion or authority required to be made or obtained under Title 49 of the United 

States Code or under any regulation, rule, order, notice or policy of the FAA, the 

DOT, the FCC and the DHS, including the TSA, (b) the filing with the SEC of 

the Joint Proxy Statement and the Form S-4 in which the Joint Proxy Statement 

will be included as a prospectus, and declaration of effectiveness of the Form S-

4, and the filing with the SEC of such reports under, and such other compliance 

with, the Exchange Act and the Securities Act and the rules and regulations 

thereunder, (c) the filing of the Merger Certificate with the Delaware Secretary 

of State pursuant to Delaware Law and with the relevant authorities in other ju-

risdictions in which Continental is qualified to do business, (d) any notices or 

filings under the HSR Act, or any notices, filings or approvals under any other 

applicable competition, merger control, antitrust or similar Law or regulation, 

(e) such filings and approvals as are required to be made or obtained under the 

securities or “Blue Sky” laws of various states in connection with the Share Is-

suance, (f) any consent, approval, order, authorization, authority, transfer, waiv-

er, disclaimer, registration, declaration or filing required to be made or obtained 

from any other Governmental Entity that regulates any aspect of airline opera-

tions or business, including environmental ( e.g. , noise, air emissions and water 

quality), aircraft, air traffic control and airport communications, agricultural, ex-

port/import, immigration and customs, (g) any filings required under the rules 

and regulations of the New York Stock Exchange (the “ NYSE ”), and (h) such 

other consents, approvals, orders, authorizations, registrations, declarations, 

transfers, waivers, disclaimers, and filings the failure of which to be obtained or 



made would not, individually or in the aggregate, reasonably be expected to 

have a Material Adverse Effect on Continental, no consents, approvals of, filings 

or registrations with, or orders, authorizations or authority of any Governmental 

Entity are necessary in connection with (i) the execution and delivery by Conti-

nental of this Agreement and (ii) the consummation of the Merger and the other 

transactions contemplated by this Agreement. 

  

                 4.5           Reports.   Continental and each of the Continental Subsidi-

aries have timely filed all submissions, reports, registrations, schedules, forms, 

statements and other documents, together with any amendments required to be 

made with respect thereto, that they were required to file since January 1, 2009 

with the Regulatory Agencies, and have paid all fees and assessments due and 

payable in connection therewith, except in each case where the failure to file 

such report, registration, schedule, form, statement or other document, or to pay 

such fees and assessments, would not, individually or in the aggregate, reasona-

bly be expected to have a Material Adverse Effect on Continental.  No publicly 

available final registration statement, prospectus, report, form, schedule or de-

finitive proxy statement filed since January 1, 2009 by Continental with the SEC 

pursuant to the Securities Act or the Exchange Act (collectively, the “ Continen-

tal SEC Reports ”), as of the date of such Continental SEC Report, contained 

any untrue statement of a material fact or omitted to state any material fact re-

quired to be stated therein or necessary in order to make the statements made 

therein, in light of the circumstances in which they were made, not misleading, 

except that information as of a later date (but before the date of this Agreement) 

will be deemed to modify information as of an earlier date.  Since January 1, 

2009, as of their respective dates, all Continental SEC Reports complied in all 

material respects with the applicable requirements of the Securities Act, the Ex-

change Act, the Sarbanes-Oxley Act and the rules and regulations thereunder 

with respect thereto. 
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           4.6            Financial Statements.   (a)  Continental has previously made 

available to United copies of (i) the consolidated balance sheet of Continental 

and the Continental Subsidiaries as of December 31, 2008 and 2009, and the re-

lated consolidated statements of operations, comprehensive income (loss), cash 

flows and stockholders’ equity for each of the three years in the period ended 

December 31, 2009, as reported in Continental’s Annual Report on Form 10-K 



for the fiscal year ended December 31, 2009, including any amendments thereto 

filed with the SEC prior to the Measurement Date, filed with the SEC under the 

Exchange Act, accompanied by the audit report of Ernst & Young LLP, the in-

dependent registered public accounting firm with respect to Continental for such 

periods (such balance sheets and statements, the “ Audited Continental Financial 

Statements ”), and (ii) the unaudited consolidated balance sheet of Continental 

and the Continental Subsidiaries as of March 31, 2010 and the related consoli-

dated statements of operations, and condensed cash flows for the three-month 

periods ended March 31, 2010 and 2009, as reported in Continental’s Quarterly 

Report on Form 10-Q for the quarterly period ended March 31, 2010, including 

any amendments thereto filed with the SEC prior to the Measurement Date (such 

balance sheets and statements, the “ Unaudited Continental Financial State-

ments ” and, together with the Audited Continental Financial Statements, the 

“ Continental Financial Statements ”).  The consolidated balance sheets of Con-

tinental (including the related notes, where applicable) included in the Continen-

tal Financial Statements fairly present in all material respects the consolidated 

financial position of Continental and the Continental Subsidiaries as of the dates 

thereof, and the other financial statements included in the Continental Financial 

Statements (including the related notes, where applicable) fairly present in all 

material respects the results of the consolidated operations and changes in 

stockholders’ equity and cash flows of Continental and the Continental Subsidi-

aries for the respective fiscal periods therein set forth, subject, in the case of the 

Unaudited Continental Financial Statements, to normal year-end audit adjust-

ments that are immaterial in nature and in amounts consistent with past experi-

ence; each of such statements (including the related notes, where applicable) 

complies in all material respects with the published rules and regulations of the 

SEC with respect thereto; and each of the Continental Financial Statements (in-

cluding the related notes, where applicable) has been prepared in all material re-

spects in accordance with GAAP consistently applied during the periods in-

volved, except, in each case, as indicated in such statements or in the notes 

thereto.  To Continental’s knowledge, there is no applicable accounting rule, 

consensus or pronouncement that has been adopted by the SEC, the Financial 

Accounting Standards Board, the Emerging Issues Task Force or any similar 

body as of, but is not in effect as of, the date of this Agreement that, if imple-

mented, would reasonably be expected to have a Material Adverse Effect on 

Continental (it being agreed that for purposes of this Section 4.6(a) , effects re-

sulting from or arising in connection with the matters set forth in clause (vi) of 



the definition of the term “Material Adverse Effect” shall not be excluded in de-

termining whether a Material Adverse Effect on Continental would reasonably 

be expected to occur). 

  

(b)           Except for those liabilities that are reflected or reserved against on the 

Continental Financial Statements, and for liabilities incurred in the ordinary 

course of business consistent with past practice since March 31, 2010, since 

such date, neither Continental nor any of the Continental Subsidiaries has in-

curred any liability of any nature whatsoever (whether absolute, accrued, con-

tingent or otherwise and whether due or to become due and including any off-

balance sheet loans, financings, indebtedness, make-whole or similar liabilities 

or obligations) that would, individually or in the aggregate, reasonably be ex-

pected to have a Material Adverse Effect on Continental. 
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                 4.7           Brokers’ Fees.   None of Continental, any Continental Sub-

sidiary or any of their respective officers or directors has employed any broker 

or finder or incurred any liability for any broker’s fees, commissions or finder’s 

fees in connection with the Merger or related transactions contemplated by this 

Agreement, other than Lazard Frères & Co. LLC and Morgan Stanley & Co. In-

corporated, each of which firms Continental retained pursuant to an engagement 

letter.  Continental has delivered to United true and complete copies of such en-

gagement letters under which any fees or expenses are payable and all indemni-

fication and other agreements related to the engagement of the Persons to whom 

such fees are payable. 

  

                 4.8           Absence of Certain Changes or Events.   (a)  Since March 

31, 2010, no event or events or development or developments have occurred that 

have had or would reasonably be expected to have, individually or in the aggre-

gate, a Material Adverse Effect on Continental. 

  

(b)           Except in connection with the execution and delivery of this Agree-

ment and the transactions contemplated by this Agreement, from March 31, 

2010 through the date of this Agreement, Continental and the Continental Sub-



sidiaries have carried on their respective businesses in all material respects in the 

ordinary course. 

  

                 4.9           Legal Proceedings.   (a)  None of Continental or any of the 

Continental Subsidiaries is a party to any, and there are no pending or, to Conti-

nental’s knowledge, threatened, legal, administrative, arbitral or other proceed-

ings, claims, actions or governmental or regulatory investigations or reviews of 

any nature against Continental or any of the Continental Subsidiaries, except as 

would not, individually or in the aggregate, reasonably be expected to have a 

Material Adverse Effect on Continental. 

  

(b)          There is no Injunction, judgment or regulatory restriction imposed up-

on Continental, any of the Continental Subsidiaries or the assets of Continental 

or any of the Continental Subsidiaries that would, individually or in the aggre-

gate, reasonably be expected to have a Material Adverse Effect on Continental. 

  

                 4.10         Taxes and Tax Returns.   (a)  Except as would not, individ-

ually or in the aggregate, reasonably be expected to have a Material Adverse Ef-

fect on Continental:  (i) Continental and the Continental Subsidiaries have time-

ly filed, taking into account any extensions, all Tax Returns required to be filed 

by them (all such returns being accurate and complete) and have paid all Taxes 

required to be paid by them other than Taxes that are not yet due or that are be-

ing contested in good faith in appropriate proceedings; (ii) there are no Liens for 

Taxes on any assets of Continental or the Continental Subsidiaries; (iii) no defi-

ciency for any Tax has been asserted or assessed by a Tax authority against Con-

tinental or any of the Continental Subsidiaries which deficiency has not been 

paid or is not being contested in good faith in appropriate proceedings; 

(iv) Continental and the Continental Subsidiaries have provided adequate re-

serves in their financial statements for any Taxes that have not been paid; and 

(v) neither Continental nor any of the Continental Subsidiaries is a party to or is 

bound by any Tax sharing, allocation or indemnification agreement or arrange-

ment (other than such an agreement or arrangement exclusively between or 

among Continental and the Continental Subsidiaries). 
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(b)          Within the past five years, neither Continental nor any of the Continen-

tal Subsidiaries has been a “distributing corporation” or a “controlled corpora-

tion” in a distribution intended to qualify for tax-free treatment under Section 

355 of the Code. 

  

(c)           Continental is not aware of any fact or circumstance that would rea-

sonably be expected to prevent the Merger from qualifying as a “reorganization” 

within the meaning of Section 368(a) of the Code. 

  

(d)           Neither Continental nor any of the Continental Subsidiaries has been a 

party to a transaction that, as of the date of this Agreement, constitutes a “listed 

transaction” for purposes of Section 6011 of the Code and applicable U.S. 

Treasury Regulations thereunder (or a similar provision of state law). 

  

(e)           No disallowance of a deduction under Section 162(m) or Section 280G 

of the Code, or imposition of an excise tax under Section 4999 of the Code, for 

any amount paid or payable by Continental or any of the Continental Subsidiar-

ies as employee compensation, whether under any contract, plan, program or ar-

rangement, understanding or otherwise, would, individually or in the aggregate, 

reasonably be expected to have a Material Adverse Effect on Continental, either 

as a result of the Merger or otherwise. 

  

(f)            Section 4.10(f) of the Continental Disclosure Schedule sets forth (i) 

the amount on December 31, 2009 (and determined based on information avail-

able as of the date of this Agreement) of net operating losses, capital losses and 

alternative minimum tax credits and other credits of the consolidated group of 

which Continental is the common parent for Federal income Tax purposes, (ii) 

dates of expiration of such items and (iii) any limitations on such items.  As of 

the date of this Agreement, neither Continental nor any Continental Subsidiary 

has undergone an ownership change (within the meaning of Section 382(g)(1) of 

the Code) since April 27, 1993. 

  

                 4.11         Employee Benefit Plans.   (a)  As used herein, “ Continental 

Benefit Plan ” shall mean each material benefit or compensation plan, program, 

fund, contract, arrangement or agreement, including any material bonus, incen-

tive, deferred compensation, vacation, stock purchase, stock option, severance, 



employment, golden parachute, retention, salary continuation, change of control, 

retirement, pension, profit sharing or fringe benefit plan, program, fund, con-

tract, arrangement or agreement of any kind (whether written or oral, tax-

qualified or non-tax qualified, funded or unfunded, foreign or domestic, active, 

frozen or terminated) and any related trust, insurance contract, escrow account 

or similar funding arrangement, that is maintained or contributed to by Conti-

nental or any Continental Subsidiary (or required to be maintained or contribut-

ed to by Continental or any Continental Subsidiary) for the benefit of current or 

former directors, officers or employees of, or consultants to, Continental or any 

of the Continental Subsidiaries or with respect to which Continental or any of 

the Continental Subsidiaries may, directly or indirectly, have any liability, as of 

the date of this Agreement. 
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(b)          As of the date of this Agreement, Continental has heretofore made 

available to United true and complete copies of (i) each written Continental 

Benefit Plan, (ii) the most recent actuarial report for each Continental Benefit 

Plan (if applicable), (iii) the most recent determination letter from the IRS (if 

applicable) for each Continental Benefit Plan, (iv) the current summary plan de-

scription of each Continental Benefit Plan that is subject to ERISA, together 

with each summary of material modifications, (v) a copy of the description of 

each Continental Benefit Plan not subject to ERISA that is currently provided to 

participants in such plan, (vi) the most recent annual report for each Continental 

Benefit Plan (if applicable) (excluding the Schedule SSA), (vii) each trust 

agreement, group annuity contract and insurance contract relating to any Conti-

nental Benefit Plan and (viii) a summary of the material terms of each unwritten 

Continental Benefit Plan. 

  

(c)           Except as would not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect on Continental, (i) each of the Con-

tinental Benefit Plans has been operated and administered in compliance with its 

terms and applicable Law, including ERISA and the Code, (ii) each of the Con-

tinental Benefit Plans intended to be “qualified” within the meaning of Section 

401(a) of the Code is so qualified, and there are no existing circumstances or 

any events that have occurred that would reasonably be expected to adversely 



affect the qualified status of any such Continental Benefit Plan, and each such 

plan has a favorable determination letter from the IRS to the effect that it is so 

qualified or the applicable remedial amendment period has not expired and, if 

the letter for such plan is not current, such plan is the subject of a timely request 

for a current favorable determination letter or the applicable remedial amend-

ment period has not expired, (iii) with respect to each Continental Benefit Plan 

that is subject to Title IV of ERISA and that is not a multiemployer plan within 

the meaning of Section 3(37) of ERISA, the present value (as defined under Sec-

tion 3(27) of ERISA) of accumulated benefit obligations under such Continental 

Benefit Plan, based upon the actuarial assumptions used for funding purposes in 

the most recent actuarial report prepared by such Continental Benefit Plan’s ac-

tuary with respect to such Continental Benefit Plan, did not, as of such valuation 

date, exceed the then current value (as defined under Section 3(26) of ERISA) of 

the assets of such Continental Benefit Plan allocable to such accrued benefits, no 

liability to the PBGC has been incurred (other than with respect to required 

premium payments), no notice of intent to terminate has been given under Sec-

tion 4041 of ERISA, no termination proceeding has been instituted by the PBGC 

under Section 4042 of ERISA, there has been no event or condition that presents 

a significant risk of termination, funding requirements under Section 302 of 

ERISA have been met and, within the six-year period preceding the date of this 

Agreement, no reportable event, within the meaning of Section 4043 of ERISA 

(for which notice or disclosure requirements have not been waived), has been 

incurred, (iv) no Continental Benefit Plan that is a Welfare Plan provides bene-

fits coverage, including death or medical benefits coverage (whether or not in-

sured), with respect to current or former employees or directors of Continental 

or the Continental Subsidiaries beyond their retirement or other termination of 

service, other than (A) coverage mandated by applicable Law, (B) benefits the 

full cost of which is borne by such current or former employee or director (or his 

or her beneficiary), (C) coverage through the last day of the calendar month in 

which retirement or other termination of service occurs, (D) medical expense re-

imbursement accounts, (E) death benefit or retirement benefits under any “em-

ployee pension benefit plan,” as that term is defined in Section 3(2) of ERISA, 

or (F) deferred compensation benefits accrued as liabilities on the books of Con-

tinental, (v) no liability under Title IV of ERISA has been incurred by Continen-

tal, the Continental Subsidiaries or any trade or business, whether or not incor-

porated, all of which together with Continental would be deemed a “single em-

ployer” within the meaning of Section 414(b), 414(c), 414(m) or 414 (o) of the 



Code or Section 4001(b) of ERISA (a “ Continental ERISA Affiliate ”), that has 

not been satisfied in full, and no condition exists that presents a material risk to 

Continental, the Continental Subsidiaries or any Continental ERISA Affiliate of 

incurring a liability thereunder, (vi) no Continental Benefit Plan is a “multiem-

ployer plan” (as such term is defined in Section 3(37) of ERISA), (vii) none of 

Continental or any of the Continental Subsidiaries nor, to Continental’s 

knowledge, any other Person, including any fiduciary, has engaged in a transac-

tion in connection with which Continental, the Continental Subsidiaries or any 

Continental Benefit Plan would reasonably be expected to be subject to either a 

civil penalty assessed pursuant to Section 409 or 502(i) of ERISA or a Tax im-

posed pursuant to Section 4975 or 4976 of the Code, (viii) to Continental’s 

knowledge, there are no pending, threatened or anticipated claims (other than 

routine claims for benefits) by, on behalf of or against any of the Continental 

Benefit Plans or any trusts, insurance contracts, escrow accounts or similar fund-

ing arrangements related thereto, (ix) all contributions or other amounts required 

to be paid by Continental or the Continental Subsidiaries as of the Effective 

Time with respect to each Continental Benefit Plan in respect of the current and 

previous five plan years have been paid in accordance with Section 412 or Sec-

tion 430 of the Code, as applicable, and for the same period any material ex-

pense incurred with respect to a Continental Benefit Plan has been accrued in 

accordance with GAAP, (x) since December 31, 2009, no Continental Benefit 

Plan has been amended or modified in any material respect or adopted or termi-

nated, (xi) there is no judgment, Injunction, rule or order of any Governmental 

Entity or arbitrator outstanding against or in favor of any Continental Benefit 

Plan or any fiduciary thereof (other than rules of general applicability), (xii) 

there are no pending or, to Continental’s knowledge, threatened audits or inves-

tigations by any Governmental Entity or any other matter pending before any 

Governmental Entity (other than routine filings and ruling requests) involving 

any Continental Benefit Plan, (xiii) no event has occurred, and to Continental’s 

knowledge, there exists no circumstances with respect to a Continental Benefit 

Plan that would reasonably be expected to subject Continental or any of the 

Continental Subsidiaries to liability under ERISA, the Code or other applicable 

Law, (xiv) with respect to any Continental Benefit Plan or any multiemployer 

plan within the meaning of Section 3(37) of ERISA, maintained by or partici-

pated in by Continental or any of the Continental Subsidiaries within the six-

year period preceding the date of this Agreement, no withdrawal liability, within 

the meaning of Section 4201 of ERISA, has been incurred, which liability has 



not been satisfied and (xv) each Continental Benefit Plan that is an employee 

welfare benefit plan (including any such Continental Benefit Plan covering retir-

ees or other former employees) may be amended or terminated without material 

liability to Continental and the Continental Subsidiaries on or at any time after 

the Effective Time. 
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(d)           Except as would not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect on Continental, neither the execution 

and delivery of this Agreement nor the consummation of the transactions con-

templated by this Agreement will (either alone or in conjunction with any other 

event) (i) result in any payment or benefit (including severance, retention, stay-

put, change in control, unemployment compensation, “excess parachute pay-

ment” (within the meaning of Section 280G of the Code), tax gross-up, for-

giveness of indebtedness or otherwise) becoming due to any director, officer or 

employee of, or any consultant to, Continental or any of the Continental Subsid-

iaries from Continental or any of the Continental Subsidiaries under any Conti-

nental Benefit Plan or otherwise, (ii) increase any amounts or benefits otherwise 

payable or due to any such Person under any Continental Benefit Plan or other-

wise, or (iii) result in any acceleration of the time of payment or vesting of, or 

any requirement to fund or secure, any such amounts or benefits (including any 

Continental Stock Option or Continental Stock-Based Award) or result in any 

breach of or default under any Continental Benefit Plan. 

  

(e)           Neither Continental nor any Continental Subsidiary has liability or ob-

ligations, including under or on account of a Continental Benefit Plan, arising 

out of Continental’s or one of the Continental Subsidiaries’ hiring of persons to 

provide services to Continental or one of the Continental Subsidiaries and treat-

ing such persons as consultants or independent contractors and not as employ-

ees, except where such liability or obligation would not, individually or in the 

aggregate, reasonably be expected to have a Material Adverse Effect on Conti-

nental. 
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(f)           Neither Continental nor any of the Continental Subsidiaries has un-

funded liabilities with respect to any Continental Benefit Plan that is a “pension 

plan” (within the meaning of Section 3(2) of ERISA) that covers current or for-

mer non-U.S. employees of Continental or any of the Continental Subsidiaries 

that, if required to be immediately funded, would, individually or in the aggre-

gate, reasonably be expected to have a Material Adverse Effect on Continental. 

  

(g)           Neither Continental, nor any of the Continental Subsidiaries, nor any 

Continental ERISA Affiliate, nor any of the Continental Benefit Plans, nor any 

trust created thereunder, nor, to Continental’s knowledge, any trustee or admin-

istrator thereof, has engaged in a prohibited transaction (within the meaning of 

Section 406 of ERISA and Section 4975 of the Code) in connection with which 

Continental, any of the Continental Subsidiaries or any of the Continental Bene-

fit Plans that would, individually or in the aggregate, reasonably be expected to 

have a Material Adverse Effect on Continental. 

  

(h)           With respect to any employee pension benefit plan, within the mean-

ing of Section 3(2) of ERISA, that is not a Continental Benefit Plan, but that is 

sponsored, maintained or contributed to, or has been sponsored, maintained or 

contributed to within the six-year period preceding the Effective Time by any 

Continental ERISA Affiliate, except as would not, individually or in the aggre-

gate, reasonably be expected to have a Material Adverse Effect on Continental, 

(i) no withdrawal liability, within the meaning of Section 4201 of ERISA, has 

been incurred, which withdrawal liability has not been satisfied, (ii) no liability 

to the PBGC has been incurred by a Continental ERISA Affiliate, which liability 

has not been satisfied, (iii) no violation of funding requirements under Section 

302 of ERISA has been incurred, and (iv) all contributions (including install-

ments) required by Section 302 of ERISA have been timely made. 

  

(i)           None of Continental, any of the Continental Subsidiaries or any Conti-

nental ERISA Affiliate is a party to any agreement with the PBGC respecting 

any Continental Benefit Plan or respecting any employee pension benefit plan, 

within the meaning of Section 3(2) of ERISA, that is not a Continental Benefit 

Plan, which agreement contains obligations or covenants respecting Continental, 

any of the Continental Subsidiaries or any Continental ERISA Affiliate that con-

tinue beyond the date of this Agreement. 
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                 4.12         Labor and Employment Matters.   As of the date of this 

Agreement, Section 4.12 of the Continental Disclosure Schedule sets forth a true 

and complete list of collective bargaining or other labor union contracts applica-

ble to any domestic employees of Continental or any of the Continental Subsidi-

aries.   As of the date hereof, there is no strike, work stoppage or lockout by or 

with respect to any employee of Continental, except where such strike, work 

stoppage or lockout, individually or in the aggregate, would not reasonably be 

expected to have a Material Adverse Effect on Continental.   As of the date 

hereof, (i) neither Continental nor any of the Continental Subsidiaries has 

breached or otherwise failed to comply with any provision of any collective bar-

gaining or other labor union contract applicable to any employees of Continental 

or any of the Continental Subsidiaries and (ii) there are no written grievances or 

written complaints outstanding or, to Continental’s knowledge, threatened 

against Continental or any of the Continental Subsidiaries under any such con-

tract except for any breaches, failures to comply, grievances or complaints that 

would not, individually or in the aggregate, reasonably be expected to have a 

Material Adverse Effect on Continental.  Continental has made available to 

United and its representatives true and complete copies of all contracts set forth 

in Section 4.12 of the Continental Disclosure Schedule, including all amend-

ments applicable to such contracts. 

  

                 4.13         Internal Control.   Continental and the Continental Subsidi-

aries have designed and maintain a system of internal control over financial re-

porting (as defined in Rules 13a-15(f) and 15d-15(f) of the Exchange Act) suffi-

cient to provide reasonable assurances regarding the reliability of financial re-

porting.  Continental (i) has designed and maintains disclosure controls and pro-

cedures (as defined in Rules 13a-15(e) and 15d-15(e) of the Exchange Act) to 

ensure that all information required to be disclosed by Continental in the reports 

that it files or submits under the Exchange Act is recorded, processed, summa-

rized and reported within the time periods specified in the SEC’s rules and 

forms and is accumulated and communicated to Continental’s management as 

appropriate to allow timely decisions regarding required disclosure and (ii) has 

disclosed, based on its most recent evaluation of its disclosure controls and pro-



cedures and internal control over financial reporting prior to the date of this 

Agreement, to Continental’s auditors and the audit committee of the Continental 

Board (A) any significant deficiencies and material weaknesses in the design or 

operation of internal control over financial reporting that are reasonably likely to 

adversely affect in any material respect Continental’s ability to record, process, 

summarize and report financial information and (B) any fraud, whether or not 

material, that involves management or other employees who have a significant 

role in Continental’s internal control over financial reporting.  Since December 

31, 2009, none of Continental, Continental’s independent accountants, the Con-

tinental Board or the audit committee of the Continental Board has received any 

oral or written notification of any matter set forth in the preceding clause 

(A) or (B) . 

  

                4.14         Compliance with Laws; Licenses.   (a)  The businesses of 

each of Continental and the Continental Subsidiaries have been conducted in 

compliance with all Laws, all applicable ADs, FARs and any other rules, regula-

tions, directives, orders and policies of the FAA, DOT, DHS, FCC, TSA and 

any other Governmental Entity, except where the failure to so comply would 

not, individually or in the aggregate, reasonably be expected to have a Material 

Adverse Effect on Continental.  No investigation or review by any Governmen-

tal Entity with respect to Continental or any of the Continental Subsidiaries is 

pending or, to Continental’s knowledge, threatened, nor has any Governmental 

Entity indicated an intention to conduct the same, except for any such investiga-

tions or reviews that would not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect on Continental.  Continental and 

each of the Continental Subsidiaries has all Continental Licenses necessary to 

conduct its business as presently conducted, except as would not, individually or 

in the aggregate, reasonably be expected to have a Material Adverse Effect on 

Continental. 
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(b)           Continental and each of the Continental Subsidiaries are in compliance 

with (i) their respective obligations under each of the Continental Licenses and 

(ii) the rules and regulations of the Governmental Entity issuing such Continen-

tal Licenses, except, in either case, for such failures to be in compliance as 



would not, individually or in the aggregate, reasonably be expected to have a 

Material Adverse Effect on Continental.  There is not pending or, to Continen-

tal’s knowledge, threatened by or before the FAA, DOT or any other Govern-

mental Entity any material proceeding, notice of violation, order of forfeiture or 

complaint or investigation against Continental or any of the Continental Subsid-

iaries relating to any of the Continental Licenses, except as would not, individu-

ally or in the aggregate, reasonably be expected to have a Material Adverse Ef-

fect on Continental.  The actions of the applicable Governmental Entities grant-

ing all Continental Licenses have not been reversed, stayed, enjoined, annulled 

or suspended, and there is not pending or, to Continental’s knowledge, threat-

ened, any material application, petition, objection or other pleading with the 

FAA, DOT or any other Governmental Entity that challenges or questions the 

validity of or any rights of the holder under any Continental License, in each 

case, except as would not, individually or in the aggregate, reasonably be ex-

pected to have a Material Adverse Effect on Continental. 

  

                 4.15            Certain Contracts.   (a)  As of the date of this Agreement, 

neither Continental nor any of the Continental Subsidiaries is a party to or bound 

by any contract, arrangement, commitment or understanding (whether written or 

oral) (i) that is a “material contract” (as such term is defined in Item 601(b)(10) 

of SEC Regulation S-K) to be performed after the date of this Agreement that 

has not been filed or incorporated by reference in the Continental SEC Reports 

filed prior to the date of this Agreement, (ii) other than the collective bargaining 

agreements and other contracts set forth in Section 4.12 of the Continental Dis-

closure Schedule, that materially restricts the conduct of any material line of 

business by Continental or upon consummation of the Merger will materially re-

strict the ability of Continental and any of the Continental Subsidiaries to engage 

in any line of business material to Continental, or to Continental’s knowledge, 

United , (iii) that is a joint venture, partnership, business alliance (excluding in-

formation technology contracts), code sharing, capacity purchase, pro-rate or 

frequent flyer agreement (including all material amendments to each of the fore-

going agreements) the termination, cancellation or breach of which would rea-

sonably be expected to have a Material Adverse Effect on United or a Material 

Adverse Effect on Continental or (iv) pursuant to which any Indebtedness of 

Continental or any of the Continental Subsidiaries is outstanding or may be in-

curred (except for such Indebtedness the aggregate principal amount of which 



does not exceed $25 million) that has not been filed or incorporated by reference 

in the Continental SEC Reports filed prior to the date of this Agreement. 

  

(b)           Each contract, arrangement, commitment or understanding (i) of the 

type described in clauses (i) – (iii) of Section 4.15(a) , whether or not set forth in 

the Continental Disclosure Schedule, or (ii) filed as an exhibit to the Continental 

SEC Reports, is referred to as a “ Continental Contract ,” and neither Continen-

tal nor any of the Continental Subsidiaries knows of, or has received notice of, 

any violation of any Continental Contract by any of the other parties thereto that 

would, individually or in the aggregate, reasonably be expected to have a Mate-

rial Adverse Effect on Continental. 
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(c)           With such exceptions that would not, individually or in the aggregate, 

reasonably be expected to have a Material Adverse Effect on Continental, 

(i) each Continental Contract is valid and binding on Continental or the applica-

ble Continental Subsidiary, as applicable, and is in full force and effect, except 

to the extent it has previously expired in accordance with its terms, 

(ii) Continental and each of the Continental Subsidiaries have performed all ob-

ligations required to be performed by it to date under each Continental Contract, 

and (iii) no event or condition exists that constitutes or, after notice or lapse of 

time or both, will constitute, a default on the part of Continental or any of the 

Continental Subsidiaries under any such Continental Contract or give any other 

party to any Continental Contract the right to terminate or cancel such contract. 

  

                4.16          Environmental Liability. 

  

(a)            Permits and Authorizations.   Except as would not, individually or in 

the aggregate, reasonably be expected to have a Material Adverse Effect on 

Continental, each of Continental and the Continental Subsidiaries possesses all 

material Environmental Permits necessary to conduct its businesses and opera-

tions as currently conducted. 

  



(b)            Compliance.   Except as would not, individually or in the aggregate, 

reasonably be expected to have a Material Adverse Effect on Continental, each 

of Continental and the Continental Subsidiaries is in compliance with all appli-

cable Environmental Laws and all Environmental Permits, and neither Continen-

tal nor any Continental Subsidiary has received any (A) communication from 

any Governmental Entity or other person that alleges that Continental or any 

Continental Subsidiary has violated or is liable under any Environmental Law or 

(B) written request for material information pursuant to Section 104(e) of the 

U.S. Comprehensive Environmental Response, Compensation and Liability Act 

or similar state statute concerning the disposal of Hazardous Materials. 

  

(c)            Environmental Claims.   There are no Environmental Claims (A) 

pending or, to Continental’s knowledge, threatened against Continental or any of 

the Continental Subsidiaries or (B) to Continental’s knowledge, pending or 

threatened against any person whose liability for any Environmental Claim Con-

tinental or any of the Continental Subsidiaries has retained or assumed, either 

contractually or by operation of law, in each case other than Environmental 

Claims that would not, individually or in the aggregate, reasonably be expected 

to have a Material Adverse Effect on Continental.  Neither Continental nor any 

of the Continental Subsidiaries has contractually retained or assumed any liabili-

ties or obligations that would reasonably be expected to provide the basis for 

any Environmental Claim that would, individually or in the aggregate, reasona-

bly be expected to have a Material Adverse Effect on Continental. 
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(d)            Releases.   To Continental’s knowledge, there have been no Releases 

of any Hazardous Materials that would reasonably be expected to form the basis 

of any Environmental Claim that would, individually or in the aggregate, rea-

sonably be expected to have a Material Adverse Effect on Continental. 

  

                 4.17         State Takeover Laws.   The Continental Charter contains a 

provision expressly electing not to be governed by Section 203 of Delaware 

Law, and, to Continental’s knowledge, there are no other Takeover Statutes. 

  



                 4.18         Continental Information.   The information relating to Con-

tinental and the Continental Subsidiaries that is provided by Continental or its 

representatives for inclusion in the Joint Proxy Statement and the Form S-4, or 

in any other document filed with any other Regulatory Agency in connection 

with the transactions contemplated by this Agreement, will not (i) in the case of 

the Form S-4, at the time the Form S-4 is filed with the SEC, at any time it is 

amended or supplemented or at the time it is declared effective under the Securi-

ties Act, and (ii) in the case of the Joint Proxy Statement, at the date it is first 

mailed to each of United’s and Continental’s stockholders or at the time of each 

of the United Stockholders Meeting and the Continental Stockholders Meeting, 

contain any untrue statement of a material fact or omit to state any material fact 

required to be stated therein or necessary to make the statements therein, in light 

of the circumstances in which they are made, not misleading.  The Form S-4 and 

the Joint Proxy Statement (except for such portions thereof that relate only to 

United or any of the United Subsidiaries) will comply in all material respects 

with the provisions of the Securities Act, the Exchange Act and the rules and 

regulations thereunder. 

  

                 4.19         Affiliate Transactions.   As of the date of this Agreement, 

there are no transactions, contracts, arrangements, commitments or understand-

ings between Continental or any of the Continental Subsidiaries, on the one 

hand, and any of Continental’s affiliates (other than wholly-owned Continental 

Subsidiaries), on the other hand, that would be required to be disclosed by Con-

tinental under Item 404 of Regulation S-K under the Securities Act (the “ Conti-

nental S-K 404 Arrangements ”). 

  

                 4.20         Aircraft.   (a)   Section 4.20(a)(i) of the Continental Disclo-

sure Schedule sets forth a true and complete list of (i) all aircraft operated under 

the operating certificate of Continental or any of the Continental Subsidiaries 

and (ii) all aircraft owned or leased by Continental or any of the Continental 

Subsidiaries, in each case as of March 31, 2010 (collectively, the “ Continental 

Aircraft ”), including a description of the type and manufacturer serial number 

of each such aircraft.   Section 4.20(a)(ii) of the Continental Disclosure Schedule 

sets forth a true and complete list, as of the date of this Agreement, containing 

all Continental Contracts (other than (x) existing aircraft leases or (y) contracts 

that may be terminated or canceled by Continental or any of the Continental 

Subsidiaries without incurring any penalty or other material liability except for 



the forfeiture of any previously made prepayment or deposit) pursuant to which 

Continental or any of the Continental Subsidiaries has a binding obligation to 

purchase or lease aircraft, including the manufacturer and model of all aircraft 

subject to such Continental Contract, the nature of the purchase or lease obliga-

tion ( i.e. , firm commitment, subject to reconfirmation or otherwise), the antici-

pated year of delivery of each aircraft of such Continental Contract.  Except as 

identified in writing by Continental to United prior to the date of this Agree-

ment, Continental has delivered or made available to United redacted (as to pric-

ing and other commercially sensitive terms) copies of all Continental Contracts 

listed on Section 4.20(a)(ii) of the Continental Disclosure Schedule, including 

all amendments, modifications and supplements thereto. 
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(b)           Except as would not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect on Continental: 

  

(i)            each Continental Aircraft has a validly issued, current individual air-

craft FAA Certificate of Airworthiness with respect to such Continental Aircraft 

and all requirements for the effectiveness of such FAA Certificate of Airworthi-

ness have been satisfied; 

  

(ii)           other than any grounded Continental Aircraft, each Continental Air-

craft’s structure, systems and components are functioning in accordance with 

their respective intended uses as set forth in any applicable FAA-approved 

maintenance program (or are in the process of repair or maintenance), including 

any applicable manuals, technical standard orders or parts manufacturing ap-

proval certificates, and all grounded Continental Aircraft are being stored in ac-

cordance with any applicable FAA-approved maintenance program; 

  

(iii)          all deferred maintenance items and temporary repairs with respect to 

each such Continental Aircraft have been or will be made materially in accord-

ance with any applicable FAA-approved maintenance programs; 

  



(iv)          each Continental Aircraft is properly registered on the FAA aircraft 

registry; 

  

(v)           neither Continental nor any of the Continental Subsidiaries is a party 

to any interchange or pooling agreements with respect to its Continental Air-

craft, other than parts pooling agreements in the ordinary course of business; and 

  

(vi)          neither Continental nor any of the Continental Subsidiaries has re-

tained any maintenance obligations with respect to any Continental Aircraft that 

has been leased by Continental or any Continental Subsidiary to a third party 

lessee. 

  

(c)            Section 4.20(c)(i) of the Continental Disclosure Schedule sets forth a 

true and complete list, as of March 31, 2010, of all aircraft operated on behalf of 

Continental pursuant to a capacity purchase or pro-rate agreement (a “ Continen-

tal Contract Flight Agreement ”), including a description of the operator, type 

and number of each such aircraft and any minimum utilization requirements ap-

plicable to such aircraft.   Section 4.20(c)(ii) of the Continental Disclosure 

Schedule sets forth a true and complete list, as of the date of this Agreement, 

containing all Continental Contract Flight Agreements.  Except as identified in 

writing by Continental to United prior to the date of this Agreement, Continental 

has delivered or made available to United redacted (as to pricing and other 

commercially sensitive terms) copies of all Continental Contract Flight Agree-

ments listed on Section 4.20(c)(ii) of the United Disclosure Schedule, including 

all amendments thereto. 

  

(d)           Except as would not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect on Continental, to Continental’s 

knowledge, as of the date of this Agreement, there is no ongoing strike, work 

stoppage or lockout by or with respect to any employee of any counterparty to a 

Continental Contract Flight Agreement. 
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                4.21          Continental Slots and Operating Rights.    Section 4.21 of 

the Continental Disclosure Schedule sets forth a true, correct and complete list 

of all takeoff and landing slots, operating authorizations from the FAA or any 



other Governmental Entity and other similar designated takeoff and landing 

rights used or held by Continental and the Continental Subsidiaries (the “ Conti-

nental Slots ” and together with the United Slots, the “ Slots ”) on the date of 

this Agreement at any domestic or international airport and such list shall indi-

cate any Continental Slots that have been permanently allocated to another air 

carrier and in which Continental and the Continental Subsidiaries hold only 

temporary use rights.  Except as would not, individually or in the aggregate, rea-

sonably be expected to have a Material Adverse Effect on Continental, (i) Con-

tinental and the Continental Subsidiaries have complied in all material respects 

with the requirements of the regulations issued under the FAA and any other 

Laws with respect to the Continental Slots, (ii) neither Continental nor any of 

the Continental Subsidiaries has received any notice of any proposed withdrawal 

of the Continental Slots by the FAA or any other Governmental Entity, 

(iii)(A) the Continental Slots have not been designated for the provision of es-

sential air service under the regulations of the FAA, were not acquired pursuant 

to 14 C.F.R. Section 93.219 and have not been designated for international oper-

ations, as more fully detailed in 14 C.F.R. Section 93.217 and (B) to the extent 

covered by 14 C.F.R. Section 93.227 or any order, notice or requirement of the 

FAA or any other Governmental Entity, Continental and the Continental Subsid-

iaries have used the Continental Slots (or the Continental Slots have been used 

by other operators) either at least 80% of the maximum amount that each Conti-

nental Slot could have been used during each full reporting period (as described 

in 14 C.F.R. Section 93.227(i) or any such order, notice or requirement) or such 

greater or lesser amount of minimum usage as may have been required to protect 

such Continental Slot’s authorization from termination or withdrawal under reg-

ulations or waivers established by any Governmental Entity or airport authority, 

(iv) all reports required by the FAA or any other Governmental Entity relating to 

the Continental Slots have been filed in a timely manner and (v) neither Conti-

nental nor any of the Continental Subsidiaries has agreed to any future Conti-

nental Slot slide, Continental Slot trade (except for seasonal swaps), Continental 

Slot purchase, Continental Slot sale, Continental Slot exchange, Continental Slot 

lease or Continental Slot transfer of any of the Continental Slots that has not 

been consummated or otherwise reflected on Section 4.21 of the Continental 

Disclosure Schedule. 

  

                4.22          Intellectual Property. 

  



(a)           To Continental’s knowledge, the conduct of the business as currently 

conducted by Continental and the Continental Subsidiaries does not infringe, 

misappropriate or otherwise violate the Intellectual Property Rights of any third 

Person, and in the three-year period immediately preceding the date of this 

Agreement there has been no such claim, action or proceeding asserted or, to 

Continental’s knowledge, threatened against Continental or any of the Continen-

tal Subsidiaries or any indemnitee thereof, except as would not, individually or 

in the aggregate, reasonably be expected to have a Material Adverse Effect on 

Continental.  There is no claim, action or proceeding asserted or, to Continen-

tal’s knowledge, threatened against Continental or any of the Continental Sub-

sidiaries or any indemnitee thereof concerning the ownership, validity, register-

ability, enforceability, infringement, use or licensed right to use any Intellectual 

Property Rights claimed to be owned or held by Continental or any of the Conti-

nental Subsidiaries or used or alleged to be used in the business of Continental 

or any of the Continental Subsidiaries, except as would not, individually or in 

the aggregate, reasonably be expected to have a Material Adverse Effect on 

Continental. 
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(b)           The IT Assets of Continental and the Continental Subsidiaries 

(i) operate and perform in accordance with their documentation and functional 

specifications and otherwise as required by Continental and the Continental 

Subsidiaries for the operation of their respective businesses and (ii) have not 

malfunctioned or failed within the three-year period immediately preceding the 

date of this Agreement, except, in the case of clauses (i) and (ii) , as would not, 

individually or in the aggregate, reasonably be expected to have a Material Ad-

verse Effect on Continental.  Continental and the Continental Subsidiaries have 

implemented and maintained for the three-year period immediately preceding 

the date of this Agreement reasonable and sufficient backup and disaster recov-

ery technology consistent with industry practices except as would not, individu-

ally or in the aggregate, reasonably be expected to have a Material Adverse Ef-

fect on Continental. 

  

                 4.23         Major Continental Airports.   As of the date of this Agree-

ment, no airport authority at George Bush Intercontinental Airport, Hopkins In-



ternational Airport or Newark Liberty International Airport (each such airport, a 

“ Major Continental Airport ”) has taken or, to Continental’s knowledge, threat-

ened to take any action that would reasonably be expected to materially interfere 

with the ability of Continental and the Continental Subsidiaries to conduct their 

respective operations at any Major Continental Airport in the same manner as 

currently conducted in all material respects. 

  

                 4.24         Foreign Corrupt Practices Act.   Except for such matters as 

would not, individually or in the aggregate, reasonably be expected to have a 

Material Adverse Effect on Continental, as of the date of this Agreement: 

  

(a)           Continental and the Continental Subsidiaries have developed and im-

plemented a compliance program that includes corporate policies and proce-

dures designed to ensure compliance with the Foreign Corrupt Practices Act. 

  

(b)           In connection with Continental’s and the Continental Subsidiaries’ 

compliance with the Foreign Corrupt Practices Act, there have been no volun-

tary disclosures under the Foreign Corrupt Practices Act. 

  

(c)           No Governmental Entity has notified Continental or any of the Conti-

nental Subsidiaries in writing of any actual or alleged violation or breach of the 

Foreign Corrupt Practices Act. 

  

(d)           Neither Continental nor any of the Continental Subsidiaries has under-

gone or is undergoing any audit, review, inspection, investigation, survey or ex-

amination of records, in each case conducted by a Governmental Entity and re-

lating to Continental’s or the Continental Subsidiaries’ compliance with the For-

eign Corrupt Practices Act, and to Continental’s knowledge, there is no basis for 

any such audit, review, inspection, investigation, survey or examination of rec-

ords by a Governmental Entity. 
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(e)           Neither Continental nor any of the Continental Subsidiaries has been 

or is now under any administrative, civil or criminal charge or indictment or, to 



Continental’s knowledge, investigation, alleging noncompliance with the For-

eign Corrupt Practices Act, nor, to Continental’s knowledge, is there any basis 

for any such charge, indictment or investigation. 

  

(f)           Neither Continental nor any of the Continental Subsidiaries has been or 

is now a party to any administrative or civil litigation alleging noncompliance 

with the Foreign Corrupt Practices Act, nor to Continental’s knowledge, is there 

any basis for any such proceeding 

  

                 4.25         U.S. Citizen; Air Carrier.   Continental is a “citizen of the 

United States” as defined in the Federal Aviation Act and is an “air carrier” 

within the meaning of such Act operating under certificates issued pursuant to 

such Act (49 U.S.C. Sections 41101-41112). 

  

                 4.26         Fairness Opinions.   Prior to the execution of this Agree-

ment, Continental has received the oral opinion (to be confirmed in writing) of 

each of Lazard Frères & Co. LLC and Morgan Stanley & Co. Incorporated to 

the effect that, as of the date thereof and based upon and subject to the matters 

and limitations set forth in such written opinions, the Exchange Ratio is fair 

from a financial point of view to the holders of Continental Common 

Stock.  Such opinions have not been amended or rescinded as of the date of this 

Agreement.  Copies of the written opinions of each of Lazard Frères & Co. LLC 

and Morgan Stanley & Co. Incorporated will be delivered to United for informa-

tional purposes only promptly following receipt thereof by Continental. 

  

ARTICLE V 

COVENANTS RELATING TO CONDUCT OF BUSINESS 

  

                5.1            Conduct of Businesses Prior to the Effective Time.   During 

the period from the date of this Agreement to the Effective Time,  

except as expressly contemplated or permitted by this Agreement (in-

cluding by Section 5.2 or Section 5.3 below, as applicable),  

except as specifically set forth in Section 5.1 of the United Disclosure 

Schedule and the Continental Disclosure Schedule and  
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except with the prior written consent of the other party (which shall not 

be unreasonably withheld, conditioned or delayed),  

as applicable (in each case subject to Section 6.8 ),  

each of United and Continental will, and will cause each of its respective Sub-

sidiaries to  

(i) conduct its business in the ordinary course in all material respects,  

(ii) use reasonable best efforts to maintain and preserve intact its busi-

ness organization and advantageous business relationships and retain 

the services of its officers and key employees, and  

(iii) take no action that would prohibit or materially impair or delay the 

ability of either United or Continental to obtain any necessary approv-

als of any Regulatory Agency or other Governmental Entity (other than 

approvals relating to Taxes, which are governed by Section 6.8 ) re-

quired for the transactions contemplated hereby or to consummate the 

transactions contemplated hereby.   

Notwithstanding the foregoing provisions of this Section 5.1 ,  

(i) neither party will take any action prohibited by Section 

5.2 or Section 5.3 , as applicable, in order to satisfy such party’s obliga-

tions under this Section 5.1 and  

(ii) each party shall be deemed not to have failed to satisfy its obliga-

tions under this Section 5.1to the extent such failure resulted, directly 

or indirectly, from such party’s failure to take any action prohibited 

by Section 5.2 or Section 5.3 , as applicable. 
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                5.2            United Forbearances.   During the period from the date of 

this Agreement to the Effective Time, except as set forth in the United Disclo-

sure Schedule (subject to Section 6.8 ) and except as required by Law or the 

rules and regulations of the SEC or the NASDAQ or as expressly contemplated 

or permitted by this Agreement, United will not, and will not permit any of the 
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United Subsidiaries to, without the prior written consent of Continental (which 

shall not be unreasonably withheld, conditioned or delayed): 

  

(a)           incur any Indebtedness, or make any loan or advance other than any of 

the following: 

  

(i)            Indebtedness incurred in the ordinary course of business consistent 

with past practice, it being acknowledged that any financing (including any sale-

leaseback transaction) of aircraft or equipment used in the operations of United 

or the United Subsidiaries, including engines, spare parts, simulators, technolo-

gy, gates, routes, slots, tangible property and ground equipment (and any renew-

al or refinancing thereof) shall be deemed to be in the ordinary course; 

  

(ii)           Indebtedness that does not exceed $300 million in the aggregate; 

  

(iii)          refinancings, prepayments, repurchases and redemptions in the ordi-

nary course of business consistent with past practice of any Indebtedness out-

standing as of the date this Agreement or permitted to be incurred under this 

Agreement; 

  

(iv)         employee loans or advances made in the ordinary course of business 

consistent with past practice; or 

  

(v)           loans or advances made between United and any of the wholly-owned 

United Subsidiaries or between wholly-owned United Subsidiaries; 

  

(b)           adjust, split, combine or reclassify any of United’s capital stock; 

  

(c)           make, declare or pay any dividend, or make any other distribution on, 

or directly or indirectly redeem, purchase or otherwise acquire, any shares of its 

capital stock or other voting securities or equity interests or any securities or ob-

ligations convertible (whether currently convertible or convertible only after the 

passage of time or the occurrence of certain events) into or exchangeable for any 

shares of its capital stock or other voting securities or equity interests, except (i) 

dividends paid by any of the wholly-owned United Subsidiaries to United or to 



any of its wholly-owned Subsidiaries, (ii) dividends paid on, or conversion of, 

United Preferred Stock outstanding on the date of this Agreement in accordance 

with the certificate of designation for such United Preferred Stock, and (iii) For-

feitures and Cashless Settlements in connection with United Reserve Shares, 

United Restricted Shares, United Stock-Based Awards and United Stock Op-

tions; provided , however , for the avoidance of doubt, Section 5.2(c) of the 

Agreement shall not be construed as prohibiting United from repaying, prepay-

ing, redeeming, purchasing or acquiring Indebtedness that is issued by either 

United or any of the United Subsidiaries and that is not convertible into or ex-

changeable for any shares of capital stock or other voting securities or equity in-

terests; 
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(d)          grant any stock appreciation right or any right to acquire any shares of 

its capital stock, voting securities or equity interests or any long-term cash in-

centive award, other than (i)(A) in connection with regular grants of stock op-

tions, restricted stock, other stock-based awards or long-term incentive awards 

under United Stock Plans by United to its or the United Subsidiaries’ directors 

or employees, (B) grants to newly-hired employees of United and the United 

Subsidiaries, (C) to respond to offers of employment by third parties or (D) 

grants in connection with promotions of employees of United and the United 

Subsidiaries and (ii) as required by the terms of employment agreements with 

United or any of the United Subsidiaries as in effect on the date of this Agree-

ment; provided , however , that any grants made pursuant to clause (i) or (ii) of 

this Section 5.2(d) shall be made in accordance with Section 5.2(d) of the United 

Disclosure Schedule; 

  

(e)           issue, deliver, sell, grant, pledge or otherwise encumber or subject to 

any Lien (i) any additional shares of capital stock or other voting securities or 

equity interests of United or any United Subsidiary or any United Voting Debt, 

(ii) any securities convertible into or exchangeable for, or any warrants or op-

tions or other rights to acquire, any such shares of capital stock, voting securities 

or other equity interests or United Voting Debt, or (iii) any rights that are linked 

in any way to the price of any capital stock of, or to the value of or of any part 

of, or to any dividends or distributions paid on any capital stock of, United or 



any United Subsidiary, except (A) pursuant to the exercise of United Stock Op-

tions or the satisfaction of any United Stock-Based Awards, in each case, out-

standing as of the date of this Agreement or issued thereafter in compliance with 

this Agreement, (B) grants of United Stock Options or United Stock-Based 

Awards in accordance with Section 5.2(d) , (C) upon the conversion of converti-

ble securities outstanding as of the date of this Agreement, (D) for issuances by 

a wholly-owned United Subsidiary of such Subsidiary’s capital stock to United 

or another wholly-owned United Subsidiary, (E) for issuances from the New 

United Stock Reserve (as defined in the United Plan of Reorganization) as re-

quired under the United Plan of Reorganization, (F) any issuances, deliveries, 

sales, grants, pledges or other encumbrances or Liens described on Section 

5.2(e) of the United Disclosure Schedule and (G) any other issuances or sales of 

interests of the type described in clauses (i) through (iii) , the gross proceeds of 

which do not exceed $200 million in the aggregate, provided that such issuances 

or sales under this clause (G) shall be subject to clauses (x) and (y) (and the sec-

ond sentence of) Item 1 in Section 5.2(e) of the United Disclosure Sched-

ule; provided , however , that no such issuance and sale (or any marketing with 

respect to an anticipated sale) otherwise permitted by clause (G) may occur prior 

to the United Stockholders Meeting; 

  

(f)           except as otherwise provided by any other provision of this Agreement, 

increase, decrease, change or exchange any United Preferred Stock for a differ-

ent number or kind of shares or securities as a result of a reorganization, recapi-

talization, reclassification, stock dividend, stock split, reverse stock split or other 

similar change in capitalization, in each case other than as required by the terms 

thereof as in effect on the date of this Agreement; 

  

(g)           other than as required to comply with applicable Law or a United Ben-

efit Plan as in effect on the date of this Agreement or collective bargaining or 

similar labor union or other agreement as in effect on the date of this Agree-

ment, the existence of which does not breach this Agreement, and except as ex-

pressly permitted under Section 5.2(d) ,  

(i) increase the wages, salaries, compensation, bonus, pension, or other 

benefits or perquisites payable to any officer or employee, other than 

such increases in the ordinary course of business consistent with past 

practice,  



(ii) grant or increase any severance, change in control, termination or 

similar compensation or benefits payable to any officer or employee, 

except with respect to new hires and to employees in connection with 

promotions or to respond to offers of employment by third parties,  

(iii) adopt, enter into, terminate or amend in any material respect any 

United Benefit Plan, other than the entry into of employment agree-

ments with newly hired or promoted employees in the ordinary course 

of business consistent with past practice,  

(iv) make any change to the policies or work rules applicable to any 

group of employees or labor union,  

(v) except for the provision of indemnification pursuant to indemnifica-

tion agreements in effect on the date of this Agreement, enter into any 

United S-K 404 Arrangement, other than in connection with the ap-

pointment or election of new directors or the hiring or promotion of 

new officers in the ordinary course of business,  

(vi) accelerate the time of payment or vesting of, or the lapsing of re-

strictions with respect to, or fund or otherwise secure the payment of, 

any compensation or benefits under any United Benefit Plan or  

(vii) adopt, enter into, terminate or amend in any material respect any 

collective bargaining or similar labor union agreement;  

provided , however , that the taking of actions that are contrary to the provisions 

set forth in clauses (i)through (vi) will not be deemed a violation of this Section 

5.2(g) unless  

(A) the aggregate dollar amount of United’s obligations resulting from 

all such actions taken specifically to retain employees after the date 

hereof is reasonably expected to exceed after the date hereof the appli-

cable amount set forth in Section 5.2(g) of the United Disclosure 

Schedule or 

 (B) the aggregate dollar amount of United’s obligations resulting from 

any other actions not of the type described in subclause (A) is reasona-

bly expected to exceed annually the applicable amount set forth 

in Section 5.2(g) of the United Disclosure Schedule, determined net of 
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any cost savings (1) resulting from changes to compensation or benefits 

following the date of this Agreement and (2) that would reasonably be 

expected to be realized within 12 months after the Effective Date; 
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(h)           sell, transfer, mortgage, encumber or otherwise dispose of any of its 

properties or assets that are material to United and the United Subsidiaries, taken 

as a whole, in any transaction or series of transactions, to any Person other than 

United or a United Subsidiary, or cancel, release or assign to any such Person 

any indebtedness or any claims held by United or any United Subsidiary, in each 

case that is material to United and the United Subsidiaries, taken as a whole,  

other than in the ordinary course of business consistent with past prac-

tice  

(it being acknowledged that encumbrances securing Indebted-

ness permitted pursuant to this Agreement, dispositions of 

surplus aircraft, engines, flight simulators and spare parts and 

the termination of leases relating to surplus aircraft and en-

gines (including mainline and regional aircraft) shall each be 

deemed to be in the ordinary course)  

and other than such sales, transfers, mortgages, encumbrances, other 

dispositions, cancelations, releases, or assignments, the proceeds of 

which are not used in violation of Section 5.2(c) ; 

  

(i)            enter into any new line of business that is material to United and the 

United Subsidiaries, taken as a whole; 

  

(j)            settle any material claim, action or proceeding, except settlements (i) 

in the ordinary course of business or (ii) to the extent subject to and not materi-

ally in excess of reserves set forth on the consolidated balance sheet of United 

and its Subsidiaries dated March 31, 2010 that relate to matters being settled ex-

isting as of such date in accordance with GAAP; 
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(k)           other than in the ordinary course of business consistent with past prac-

tice, directly or indirectly make, or agree to directly or indirectly make any ac-

quisition or investment either by merger, consolidation, purchase of stock or se-

curities, contributions to capital, property transfers, or by purchase of any prop-

erty or assets of any other Person, or make any capital expenditures, in each case 

other than (i) investments in wholly-owned United Subsidiaries, (ii) acquisitions 

of or improvements to assets used in the operations of United and the United 

Subsidiaries in the ordinary course of business, (iii) short-term investments of 

cash in marketable securities in the ordinary course of business, (iv) capital ex-

penditures disclosed in the capital plans for 2010 and 2011 provided to Conti-

nental prior to the date of this Agreement (provided that United shall be permit-

ted to re allocate all or any portion of any capital expenditures set forth in its 

2010 capital plan to its 2011 capital plan and, without duplication, all or any 

portion of any capital expenditures set forth in its 2011 capital plan to its 2010 

capital plan) plus capital expenditures (other than with respect to the purchase or 

lease of aircraft or engines) in any year that do not in the aggregate exceed 10% 

of the aggregate amount set forth in the capital budget set forth in Section 

5.2(k) of the United Disclosure Schedule in respect of such year plus capital ex-

penditures relating to in-flight internet access, and (v) acquisitions of properties 

or assets that are not material to United and the United Subsidiaries, taken as a 

whole; 

  

(l)            except as otherwise provided by any other provision of this Agree-

ment, (i) amend the United Charter or the United Bylaws, (ii) amend the similar 

organizational documents of any United Subsidiary in a manner that would rea-

sonably be expected to have a Material Adverse Effect on United, or (iii) other-

wise take any action to exempt any Person (other than Continental or the Conti-

nental Subsidiaries), or any action taken by any such Person, from any Takeover 

Statute or similarly restrictive provisions of its organizational documents; 

  

(m)          take any action that is intended or would reasonably be expected to re-

sult in any of the conditions to the Merger set forth in Article VII not being sat-

isfied, except as may be required by applicable Law; 

  



(n)          enter into or amend any contract or take any other action if such con-

tract, amendment or action  

(A) would reasonably be expected to impair in any material respect the 

ability of United, the United Subsidiaries, Continental and the Conti-

nental Subsidiaries to conduct their respective businesses after the Ef-

fective Time in the same manner as currently conducted,  

(B) would limit in any material respect the ability of the Combined 

Company to enter into joint ventures, partnerships, business alliances or 

code sharing agreements with any other Person following the Effective 

Time or  

(C) would reasonably be expected to prevent or materially impede, in-

terfere with, hinder or delay the consummation of the Merger or the 

other transactions contemplated by this Agreement or adversely affect 

in a material respect the expected benefits (taken as a whole) of the 

Merger, in each case except as required by applicable Law; 

provided , however , that notwithstanding anything to the contrary contained in 

this Agreement, United shall be permitted to enter into joint ventures, partner-

ships, business alliances, revenue sharing agreements or code sharing agree-

ments (including adding new code share partners),  

in each case only with one or more other airlines,  

and to take any actions reasonably necessary in connection therewith,  

in each case in a manner consistent with the collective bargaining 

agreements listed on Section 3.12 of the United Disclosure Schedule; 
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(o)           implement or adopt any material change in its tax accounting or finan-

cial accounting policies, practices or methods, other than as may be required by 

applicable Law, GAAP or regulatory guidelines; 
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(p)           enter into or amend any material contract to the extent the consumma-

tion of the Merger or compliance by United with the provisions of this Agree-

ment would reasonably be expected to violate, conflict with, result in a breach of 

any provision of or the loss of any benefit under, constitute a default (or an event 

which, with notice or lapse of time, or both, would constitute a default) under, 

result in the termination or cancelation under, accelerate the performance re-

quired by, or result in the creation of any Lien upon any of the respective prop-

erties or assets of United or any of the United Subsidiaries under, any provision 

of such contract or amendment; 

  

(q)           agree or commit or resolve to take any of, or participate in any negoti-

ations or discussions with any other Person regarding any of, the actions prohib-

ited by this Section 5.2 ; provided , however , that this Section 5.2(q) shall not 

prohibit United or any United Subsidiary from participating in any discussions 

or negotiations with any labor union to the extent United or any United Subsidi-

ary is required to do so under applicable Law; 

  

(r)           cancel, terminate or amend any binding financing commitment to fund 

the acquisition by United or any of the United Subsidiaries of the aircraft cov-

ered under each of the United Contracts set forth on Section 3.20(a)(ii) of the 

United Disclosure Schedule unless, in the case of any cancellation or termina-

tion of such financing commitment, (i) it is replaced by another financing with 

substantially equivalent (or more favorable) terms and in an amount not less 

than the amount of such commitment or (ii) in return therefor, United receives 

equivalent value from the manufacturer of the applicable aircraft; 

  

(s)           enter into (i) any aircraft purchase agreement or (ii) any amendment to 

an existing aircraft purchase agreement, in either case, for the placement of an 

order for any aircraft that, as of the date hereof, is not either a firm order aircraft 

or an option or purchase right aircraft shown in the table at the end of Section 

3.20(a)(ii) of the United Disclosure Schedule; or 

  

(t)           enter into or amend any capacity purchase or similar agreement, as a 

result of which the aggregate number of aircraft subject to all of United’s ca-

pacity purchase or similar agreements would exceed the number of aircraft listed 

in Section 3.20(c)(i) of the United Disclosure Schedule (excluding the number 



of such aircraft that are subject to pro-rate agreements) by more than 25 aircraft, 

to the extent such agreement or amendment would be following the Effective 

Time (it being acknowledged that entering into, amending or terminating any 

capacity purchase or similar agreement in any respect, so long as the numerical 

limits set forth in this Section 5.2(t) are not thereby exceeded, shall be deemed 

to be in the ordinary course). 

  

                 5.3            Continental Forbearances.   During the period from the 

date of this Agreement to the Effective Time, except as set forth in the Conti-

nental Disclosure Schedule (subject to Section 6.8 ) and except as required by 

Law or the rules and regulations of the SEC or the NYSE or as expressly con-

templated or permitted by this Agreement, Continental will not, and will not 

permit any of the Continental Subsidiaries to, without the prior written consent 

of United (which shall not be unreasonably withheld, conditioned or delayed): 

  

(a)           incur any Indebtedness, or make any loan or advance other than any of 

the following: 

  

(i)           Indebtedness incurred in the ordinary course of business consistent 

with past practice, it being acknowledged that any financing (including any sale-

leaseback transaction) of aircraft or equipment used in the operations of Conti-

nental or the Continental Subsidiaries, including engines, spare parts, simulators, 

technology, gates, routes, slots, tangible property and ground equipment (and 

any renewal or refinancing thereof) shall be deemed to be in the ordinary course; 
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(ii)           Indebtedness that does not exceed $300 million in the aggregate; 

  

(iii)          refinancings, prepayments, repurchases and redemptions in the ordi-

nary course of business consistent with past practice of any Indebtedness out-

standing as of the date this Agreement or permitted to be incurred under this 

Agreement; 

  



(iv)         employee loans or advances made in the ordinary course of business 

consistent with past practice; or 

  

(v)           loans or advances made between Continental and any of the wholly-

owned Continental Subsidiaries or between wholly-owned Continental Subsidi-

aries; 

  

(b)           adjust, split, combine or reclassify any of Continental’s capital stock; 

  

(c)           make, declare or pay any dividend, or make any other distribution on, 

or directly or indirectly redeem, purchase or otherwise acquire, any shares of its 

capital stock or other voting securities or equity interests or any securities or ob-

ligations convertible (whether currently convertible or convertible only after the 

passage of time or the occurrence of certain events) into or exchangeable for any 

shares of its capital stock or other voting securities or equity interests, except (i) 

dividends paid by any of the wholly-owned Continental Subsidiaries to Conti-

nental or to any of its wholly-owned Subsidiaries and (ii) Forfeitures and Cash-

less Settlements in connection with Continental Stock-Based Awards and Conti-

nental Stock Options; provided , however , for the avoidance of doubt, Section 

5.3(c) of the Agreement shall not be construed as prohibiting Continental from 

repaying, prepaying, redeeming, purchasing or acquiring Indebtedness that is is-

sued by either Continental or any of the Continental Subsidiaries and that is not 

convertible into or exchangeable for any shares of capital stock or other voting 

securities or equity interests; 

  

(d)          grant any stock appreciation right or any right to acquire any shares of 

its capital stock, voting securities or equity interests or any long-term cash in-

centive award, other than (i)(A) in connection with regular grants of stock op-

tions, restricted stock, other stock-based awards or long-term incentive awards 

under Continental Stock Plans by Continental to its or the Continental Subsidiar-

ies’ directors or employees, (B) grants to newly-hired employees of Continental 

and the Continental Subsidiaries, (C) to respond to offers of employment by 

third parties or (D) grants in connection with promotions of employees of Conti-

nental and the Continental Subsidiaries, (ii) as required by the terms of the 2004 

Employee Stock Purchase Plan (the “ Continental SPP ”), as in effect on the date 

of this Agreement, and (iii) pursuant to employment agreements with Continen-



tal or any of the Continental Subsidiaries as in effect on the date of this Agree-

ment; provided , however, that any grants made pursuant to clause (i) or (iii) of 

this Section 5.3(d) shall be made in accordance with Section 5.3(d) of the Conti-

nental Disclosure Schedule; 
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(e)           issue, deliver, sell, grant, pledge or otherwise encumber or subject to 

any Lien (i) any additional shares of capital stock or other voting securities or 

equity interests of Continental or any Continental Subsidiary or any Continental 

Voting Debt, (ii) any securities convertible into or exchangeable for, or any war-

rants or options or other rights to acquire, any such shares of capital stock, vot-

ing securities or other equity interests or Continental Voting Debt, or (iii) any 

rights that are linked in any way to the price of any capital stock of, or to the 

value of or of any part of, or to any dividends or distributions paid on any capital 

stock of, Continental or any Continental Subsidiary, except (A) pursuant to the 

exercise of Continental Stock Options or the satisfaction of any Continental 

Stock-Based Awards, in each case, outstanding as of the date of this Agreement 

or issued thereafter in compliance with this Agreement, (B) grants of Continen-

tal Stock Options or Continental Stock-Based Awards in accordance 

with Section 5.3(d) , (C) pursuant to the Continental SPP, as in effect on the date 

of this Agreement, (D) upon the conversion of convertible securities outstanding 

as of the date of this Agreement, (E) for issuances by a wholly-owned Continen-

tal Subsidiary of such Subsidiary’s capital stock to Continental or another whol-

ly-owned Continental Subsidiary; (F) any issuances, deliveries, sales, grants, 

pledges or other encumbrances or Liens described on Section 5.3(e) of the Con-

tinental Disclosure Schedule and (G) any other issuances or sales of interests of 

the type described in clauses (i) through (iii) , the gross proceeds of which do 

not exceed $200 million in the aggregate so long as no such other issuance or 

sale results, provided that such issuances or sales under this clause (G) shall be 

subject to clauses (x) and (y) (and clauses (i) and (ii)) of Item 1 in Section 

5.3(e) of the Continental Disclosure Schedule; provided ,however , that no such 

issuance and sale (or any marketing with respect to an anticipated sale) other-

wise permitted by clause (G) may occur prior to the Continental Stockholders 

Meeting; 

  



(f)           except as otherwise provided by any other provision of this Agreement, 

increase, decrease, change or exchange any Continental Preferred Stock for a 

different number or kind of shares or securities as a result of a reorganization, 

recapitalization, reclassification, stock dividend, stock split, reverse stock split 

or other similar change in capitalization, in each case other than as required by 

the terms thereof as in effect on the date of this Agreement; 

  

(g)           other than as required to comply with applicable Law or a Continental 

Benefit Plan as in effect on the date of this Agreement or collective bargaining 

or similar labor union or other agreement as in effect on the date of this Agree-

ment, the existence of which does not breach this Agreement, and except as ex-

pressly permitted under Section 5.3(d) , (i) increase the wages, salaries, compen-

sation, bonus, pension, or other benefits or perquisites payable to any officer or 

employee, other than such increases in the ordinary course of business consistent 

with past practice, (ii) grant or increase any severance, change in control, termi-

nation or similar compensation or benefits payable to any officer or employee, 

except with respect to new hires and to employees in connection with promo-

tions or to respond to offers of employment by third parties, (iii) adopt, enter in-

to, terminate or amend in any material respect any Continental Benefit Plan, 

other than the entry into of employment agreements with newly hired or pro-

moted employees in the ordinary course of business consistent with past prac-

tice, (iv) make any change to the policies or work rules applicable to any group 

of employees or labor union, (v) except for the provision of indemnification pur-

suant to indemnification agreements in effect on the date of this Agreement, en-

ter into any Continental S-K 404 Arrangement, other than in connection with the 

appointment or election of new directors or the hiring or promotion of new of-

ficers in the ordinary course of business, (vi) accelerate the time of payment or 

vesting of, or the lapsing of restrictions with respect to, or fund or otherwise se-

cure the payment of, any compensation or benefits under any Continental Bene-

fit Plan or (vii) adopt, enter into, terminate or amend in any material respect any 

collective bargaining or similar labor union agreement; provided , however , that 

the taking of actions that are contrary to the provisions set forth in clauses 

(i) through (vi) will not be deemed a violation of this Section 5.3(g) unless (A) 

the aggregate dollar amount of Continental’s obligations resulting from all such 

actions taken specifically to retain employees after the date hereof is reasonably 

expected to exceed after the date hereof the applicable amount set forth 

in Section 5.3(g) of the Continental Disclosure Schedule or (B) the aggregate 



dollar amount of Continental’s obligations resulting from any other actions not 

of the type described in subclause (A) is reasonably expected to exceed annually 

the applicable amount set forth in Section 5.3(g) of the Continental Disclosure 

Schedule, determined net of any cost savings (1) resulting from changes to com-

pensation or benefits following the date of this Agreement and (2) that would 

reasonably be expected to be realized within 12 months after the Effective Date; 
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(h)          sell, transfer, mortgage, encumber or otherwise dispose of any of its 

properties or assets that are material to Continental and the Continental Subsidi-

aries, taken as a whole, in any transaction or series of transactions, to any Person 

other than Continental or a Continental Subsidiary, or cancel, release or assign 

to any such Person any indebtedness or any claims held by Continental or any 

Continental Subsidiary, in each case that is material to Continental and the Con-

tinental Subsidiaries, taken as a whole, other than in the ordinary course of busi-

ness consistent with past practice (it being acknowledged that encumbrances se-

curing Indebtedness permitted pursuant to this Agreement, dispositions of sur-

plus aircraft, engines, flight simulators and spare parts and the termination of 

leases relating to surplus aircraft and engines (including mainline and regional 

aircraft) shall each be deemed to be in the ordinary course) and other than such 

sales, transfers, mortgages, encumbrances, other dispositions, cancelations, re-

leases, or assignments, the proceeds of which are not used in violation 

of Section 5.3(c) ; 

  

(i)           enter into any new line of business that is material to Continental and 

the Continental Subsidiaries, taken as a whole; 

  

(j)           settle any material claim, action or proceeding, except settlements (i) in 

the ordinary course of business or (ii) to the extent subject to and not materially 

in excess of reserves set forth on the consolidated balance sheet of Continental 

and its Subsidiaries dated March 31, 2010 that relate to matters being settled ex-

isting as of such date in accordance with GAAP; 

  

(k)           other than in the ordinary course of business consistent with past prac-

tice, directly or indirectly make, or agree to directly or indirectly make any ac-



quisition or investment either by merger, consolidation, purchase of stock or se-

curities, contributions to capital, property transfers, or by purchase of any prop-

erty or assets of any other Person, or make any capital expenditures, in each case 

other than (i) investments in wholly-owned Continental Subsidiaries, 

(ii) acquisitions of or improvements to assets used in the operations of Continen-

tal and the Continental Subsidiaries in the ordinary course of business, (iii) 

short-term investments of cash in marketable securities in the ordinary course of 

business, (iv) capital expenditures disclosed in the capital plans for 2010 and 

2011 provided to United prior to the date of this Agreement (provided that Con-

tinental shall be permitted to re allocate all or any portion of any capital ex-

penditures set forth in its 2010 capital plan to its 2011 capital plan and, without 

duplication, all or any portion of any capital expenditures set forth in its 2011 

capital plan to its 2010 capital plan) plus capital expenditures (other than with 

respect to the purchase or lease of aircraft or engines) in any year that do not in 

the aggregate exceed 10% of the aggregate amount set forth in the capital budget 

set forth in Section 5.3(k) of the Continental Disclosure Schedule in respect of 

such year plus capital expenditures relating to in-flight internet access, and (v) 

acquisitions of properties or assets that are not material to Continental and the 

Continental Subsidiaries, taken as a whole; 
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(l)            except as otherwise provided by any other provision of this Agree-

ment, (i) amend the Continental Charter or the Continental Bylaws, (ii) amend 

the similar organizational documents of any Continental Subsidiary in a manner 

that would reasonably be expected to have a Material Adverse Effect on Conti-

nental or (iii) otherwise take any action to exempt any Person (other than United 

or the United Subsidiaries), or any action taken by any such Person, from any 

Takeover Statute or similarly restrictive provisions of its organizational docu-

ments; 

  

(m)          take any action that is intended or would reasonably be expected to re-

sult in any of the conditions to the Merger set forth in Article VII not being sat-

isfied, except as may be required by applicable Law; 

  



(n)           enter into or amend any contract or take any other action if such con-

tract, amendment or action (A) would reasonably be expected to impair in any 

material respect the ability of United, the United Subsidiaries, Continental and 

the Continental Subsidiaries to conduct their respective businesses after the Ef-

fective Time in the same manner as currently conducted, (B) would limit in any 

material respect the ability of the Combined Company to enter into joint ven-

tures, partnerships, business alliances or code sharing agreements with any other 

Person following the Effective Time or (C) would reasonably be expected to 

prevent or materially impede, interfere with, hinder or delay the consummation 

of the Merger or the other transactions contemplated by this Agreement or ad-

versely affect in a material respect the expected benefits (taken as a whole) of 

the Merger, in each case except as required by applicable 

Law; provided , however , that notwithstanding anything to the contrary con-

tained in this Agreement, Continental shall be permitted to enter into joint ven-

tures, partnerships, business alliances, revenue sharing agreements or code shar-

ing agreements (including adding new code share partners), in each case only 

with one or more other airlines, and to take any actions reasonably necessary in 

connection therewith, in each case in a manner consistent with the collective 

bargaining agreements listed on Section 4.12 of the Continental Disclosure 

Schedule; 

  

(o)           implement or adopt any material change in its tax accounting or finan-

cial accounting policies, practices or methods, other than as may be required by 

applicable Law, GAAP or regulatory guidelines; 
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(p)          enter into or amend any material contract to the extent the consumma-

tion of the Merger or compliance by Continental with the provisions of this 

Agreement would reasonably be expected to violate, conflict with, result in a 

breach of any provision of or the loss of any benefit under, constitute a default 

(or an event which, with notice or lapse of time, or both, would constitute a de-

fault) under, result in the termination or cancelation under, accelerate the per-

formance required by, or result in the creation of any Lien upon any of the re-

spective properties or assets of Continental or any of the Continental Subsidiar-

ies under, any provision of such contract or amendment; 



  

(q)           agree or commit or resolve to take any of, or participate in any negoti-

ations or discussions with any other Person regarding any of, the actions prohib-

ited by this Section 5.3 ; provided , however , that this Section 5.3(q) shall not 

prohibit Continental or any Continental Subsidiary from participating in any dis-

cussions or negotiations with any labor union to the extent Continental or any 

Continental Subsidiary is required to do so under applicable Law; 

  

(r)           cancel, terminate or amend any binding financing commitment to fund 

the acquisition by Continental or any of the Continental Subsidiaries of the air-

craft covered under each of the Continental Contracts set forth on Section 

4.20(a)(ii) of the Continental Disclosure Schedule unless, in the case of any can-

cellation or termination of such financing commitment, (i) it is replaced by an-

other financing with substantially equivalent (or more favorable) terms and in an 

amount not less than the amount of such commitment or (ii) in return therefor, 

Continental receives equivalent value from the manufacturer of the applicable 

aircraft; 

  

(s)           enter into (i) any aircraft purchase agreement or (ii) any amendment to 

an existing aircraft purchase agreement, in either case, for the placement of an 

order for any aircraft that, as of the date hereof, is not either a firm order aircraft 

or an option or purchase right aircraft shown in the table at the end of Section 

4.20(a)(ii) of the Continental Disclosure Schedule; or 

  

(t)           enter into or amend any capacity purchase or similar agreement, as a 

result of which the aggregate number of aircraft subject to all of Continental’s 

capacity purchase or similar agreements would exceed the number of aircraft 

listed in Section 4.20(c)(i) of the Continental Disclosure Schedule (excluding 

the number of such aircraft that are subject to pro-rate agreements) by more than 

25 aircraft, to the extent such agreement or amendment would be following the 

Effective Time (it being acknowledged that entering into, amending or terminat-

ing any capacity purchase or similar agreement in any respect, so long as the 

numerical limits set forth in this Section 5.3(t) are not thereby exceeded, shall be 

deemed to be in the ordinary course). 

  



                 5.4           Control of Other Party’s Business.   Nothing contained in 

this Agreement will give United, directly or indirectly, the right to control Con-

tinental or any of the Continental Subsidiaries or direct the business or opera-

tions of Continental or any of the Continental Subsidiaries prior to the Effective 

Time.   

Nothing contained in this Agreement will give Continental, directly or indirect-

ly, the right to control United or any of the United Subsidiaries or direct the 

business or operations of United or any of the United Subsidiaries prior to the 

Effective Time.   

Prior to the Effective Time, each of United and Continental will exercise, con-

sistent with the terms and conditions of this Agreement, complete control and 

supervision over its respective operations and the operations of its respective 

Subsidiaries.   

\Nothing in this Agreement, including any of the actions, rights or restrictions 

set forth herein, will be interpreted in such a way as to place Continental or 

United in violation of any rule, regulation or policy of any Regulatory Agency 

or applicable Law. 
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                 5.5           No Solicitation.    

 (a)  United will not, and will cause the United Subsidiaries and each of-

ficer or director of United or any United Subsidiary not to, and will use its rea-

sonable best efforts to cause each controlled Affiliate and any employee, agent, 

consultant or representative (including any financial or legal advisor or other 

representative) of United, any of the United Subsidiaries or any such controlled 

Affiliate not to,  

and on becoming aware of it will use its best efforts to stop any such 

Person from continuing to,  

directly or indirectly,  
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(i) solicit, initiate or knowingly encourage or facilitate (including by 

way of furnishing information) or take any other action designed to fa-

cilitate any inquiries or proposals regarding,  

or that would reasonably be expected to lead to,  

any merger, share exchange, consolidation, sale of assets, sale of shares 

of capital stock (including by way of a tender offer or exchange offer) 

or similar transactions involving United or any of the United Subsidiar-

ies that, if consummated, would constitute a Competing Transaction  

(any of the foregoing inquiries or proposals being referred to herein as 

a “ United Acquisition Proposal ”),  

(ii) solicit, initiate, knowingly encourage or participate in any discus-

sions or negotiations regarding, or furnish to any Person any infor-

mation in connection with, or otherwise cooperate in any way with, or 

knowingly facilitate in any way any effort by, any Person in connection 

with, any United Acquisition Proposal, or  

(iii) enter into any letter of intent, memorandum of understanding, 

agreement in principle, acquisition agreement, merger agreement, op-

tion agreement, joint venture agreement, partnership agreement or other 

agreement regarding, or that is intended to result in, or would reasona-

bly be expected to lead to, any United Acquisition Proposal (a “ United 

Acquisition Agreement ”). 

  

                                (b)           Continental will not, and will cause the Continen-

tal Subsidiaries and each officer or director of Continental or any Continental 

Subsidiary not to, and will use its reasonable best efforts to cause each con-

trolled Affiliate and any employee, agent, consultant or representative (including 

any financial or legal advisor or other representative) of Continental, any of the 

Continental Subsidiaries or any such controlled Affiliate not to, and on becom-

ing aware of it will use its best efforts to stop any such Person from continuing 

to, directly or indirectly, (i) solicit, initiate or knowingly encourage or facilitate 

(including by way of furnishing information) or take any other action designed 

to facilitate any inquiries or proposals regarding, or that would reasonably be 

expected to lead to, any merger, share exchange, consolidation, sale of assets, 

sale of shares of capital stock (including by way of a tender offer or exchange 



offer) or similar transactions involving Continental or any of the Continental 

Subsidiaries that, if consummated, would constitute a Competing Transaction 

(any of the foregoing inquiries or proposals being referred to herein as a “ Con-

tinental Acquisition Proposal ” and, together with any United Acquisition Pro-

posal, each an “ Acquisition Proposal ”), (ii) solicit, initiate, knowingly encour-

age or participate in any discussions or negotiations regarding, or furnish to any 

Person any information in connection with, or otherwise cooperate in any way 

with, or knowingly facilitate in any way any effort by, any Person in connection 

with, any Continental Acquisition Proposal, or (iii) enter into any letter of intent, 

memorandum of understanding, agreement in principle, acquisition agreement, 

merger agreement, option agreement, joint venture agreement, partnership 

agreement or other agreement regarding, or that is intended to result in, or would 

reasonably be expected to lead to, any Continental Acquisition Proposal (a 

“ Continental Acquisition Agreement ”). 
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(c)           As used in this Agreement, “ Competing Transaction ” means, with re-

spect to United or Continental, as the case may be (for this purpose, the “ Target 

Party ”), any of  

(i) a transaction, including any tender offer, exchange offer or share ex-

change,  

pursuant to which any third Person (or group) other than the other party 

to this Agreement (the “ Non-Target Party ”) or such third Person’s Af-

filiates, or the stockholders of such third Person,  

directly or indirectly,  

acquires or would acquire beneficial ownership (as defined in 

Rule 13d-3 under the Exchange Act)  

of 10% or more of the outstanding shares of common stock of the Tar-

get Party or of the outstanding voting power of the Target Party  

(or options, rights or warrants to purchase, or securities convertible into 

or exchangeable for, such common stock or other securities represent-

ing such voting power),  



whether from the Target Party or pursuant to a tender offer or exchange 

offer or otherwise,  

(ii) a merger, share exchange, consolidation or business combination  

pursuant to which any third Person or group of Persons (other than the 

Non-Target Party or its Affiliates) party thereto, or the stockholders of 

such third Person or Persons,  

beneficially owns or would beneficially own 10% or more of the out-

standing shares of common stock or the outstanding voting power of 

the Target Party,  

or, if applicable, any surviving entity or the parent entity resulting from 

any such transaction, immediately upon consummation thereof,  

(iii) a recapitalization of Target Party or any of its Subsidiaries or any 

transaction similar to a transaction referred to in clause (ii) above in-

volving the Target Party or any of its Subsidiaries  

pursuant to which any third Person or group of Persons (other than the 

Non-Target Party or its Affiliates) party thereto, or its stockholders, 

beneficially owns or would beneficially own 10% or more of the out-

standing shares of common stock or the outstanding voting power of 

the Target Party or such Subsidiary  

or, if applicable, the parent entity resulting from any such transaction 

immediately upon consummation thereof or  

(iv) any transaction pursuant to which any third Person or group of Per-

sons (other than the Non-Target Party or its Affiliates)  

directly or indirectly  

(including by way of merger, consolidation, share exchange, other 

business combination, partnership, joint venture or otherwise)  

acquires or would acquire control of assets  

(including for this purpose the equity securities of, or other 

ownership interest in, Subsidiaries of the Target Party and se-



curities of the entity surviving any merger or business combi-

nation involving any of the Subsidiaries of the Target Party)  

of the Target Party or any of its Subsidiaries representing 10% or more 

of consolidated revenues, net income, EBITDAR for the last 12 full 

calendar months or the fair market value of all the assets of the Target 

Party and its Subsidiaries, taken as a whole, immediately prior to such 

transaction;  

provided , however , that no transaction involving solely the acquisition 

of capital stock or assets of any United Subsidiary by United, or of any 

Continental Subsidiary by Continental, will be deemed to be a Compet-

ing Transaction.   

Wherever the term “group” is used in this Agreement, it used as de-

fined in Rule 13d-3 under the Exchange Act. 

  

(d)          The Target Party will notify the Non-Target Party promptly (but in no 

event later than 24 hours) after receipt of  

any Acquisition Proposal, or  

any material modification of or material amendment to any Acquisition 

Proposal, or  

any inquiry or request for non-public information relating to the Target 

Party or any of its Subsidiaries or  

for access to the properties, books or records of the Target Party or any 

of its Subsidiaries  

by any Person that is reasonably likely to lead to or contemplate an Acquisition 

Proposal.  

Such notice to the Non-Target Party will be made orally and in writing and will 

indicate the identity of the Person or Persons making the Acquisition Proposal or 

inquiry or requesting non-public information or access to the properties, books 

or records of the Target Party or any of its Subsidiaries, and a copy of the Ac-

quisition Proposal or, if not in writing, a written summary in reasonable detail of 
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the material terms of any such Acquisition Proposal, inquiry or request or modi-

fication or amendment to an Acquisition Proposal.   

The Target Party will  

(i) keep the Non-Target Party fully informed, on a current basis, of any material 

changes in the status of, and any material changes or modifications in the terms 

of, any such Acquisition Proposal, inquiry or request and, if requested by the 

Non-Target Party, counsel for the Target Party will consult with counsel for the 

Non-Target Party once per day, at mutually agreeable times, regarding such sta-

tus and any such changes or modifications, and  

(ii) provide to the Non-Target Party as soon as practicable after receipt or deliv-

ery thereof with copies of all correspondence and other written material sent or 

provided to the Target Party from any third party in connection with any Acqui-

sition Proposal or sent or provided by the Target Party to any third party in con-

nection with any Acquisition Proposal;  

provided , however , that any material written material or material correspond-

ence will be sent or provided pursuant to clause (ii) within 24 hours after receipt 

or delivery thereof.   

Neither United nor Continental will enter into any agreement on or after the date 

hereof that would prevent such party from providing any information required 

by this Section 5.5 to the other party. 
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(e)           Notwithstanding anything to the contrary in this Section 5.5 , at any 

time prior to obtaining the United Stockholder Approvals or the Continental 

Stockholder Approval, as applicable,  

the Target Party may furnish or cause to be furnished information to, and enter 

or cause to be entered into discussions with, and only with, a Person (and its rep-

resentatives) who has made a bona fide written Acquisition Proposal  

that was not solicited on or after the date of this Agreement  
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and that did not otherwise result from a breach of Section 5.5(a) or Sec-

tion 5.5(b) , as applicable,  

if the Target Party’s Board of Directors (the “ Target Board ”) has  

(i) determined in good faith (after consultation with its outside legal counsel and 

financial advisor or advisors) that  

(A) such Acquisition Proposal constitutes or is reasonably likely to lead 

to a Superior Proposal and  

(B) the failure to enter into discussions regarding the Acquisition Pro-

posal would be a breach of its fiduciary duties under applicable Law,  

(ii) provided at least five Business Days’ notice to the Non-Target Party of its 

intent to furnish information to or enter into discussions with such Person in ac-

cordance with this Section 5.5(e) , and  

(iii) obtained from such Person an executed confidentiality agreement contain-

ing terms that are determined in good faith by the Target Party to be substantial-

ly similar to and not less favorable to the Target Party in the aggregate than 

those contained in the Confidentiality Agreement  

(it being understood that such confidentiality agreement and any related 

agreements will not include any provision calling for any exclusive 

right to negotiate with such Person or having the effect of prohibiting 

the Target Party from satisfying its obligations under this Agreement.  

Unless such information has been previously provided to the Non-Target Party, 

all information that is provided by the Target Party to the Person making such 

Acquisition Proposal will be provided to the Non-Target Party.   

During the five Business Day period set forth in clause (ii) above, the Non-

Target Party will have the right to make a presentation to the Target Board. 

  

(f)           As used in this Agreement, “ Superior Proposal ” means a bona fide 

written Acquisition Proposal made by a third Person (or group of Persons) to 

consummate a merger, consolidation, business combination or other similar 

transaction involving the Target Party pursuant to which the stockholders of the 

Target Party immediately preceding such transaction would hold less than 65% 



of the outstanding shares of common stock of, or less than 65% of the outstand-

ing voting power of, the Target Party, any surviving entity or the parent entity 

resulting from any such transaction immediately upon consummation thereof 

that the Target Board (after consultation with its outside legal counsel and its fi-

nancial advisor or advisors) determines in good faith to be more favorable to the 

Target Party’s stockholders than the Merger, taking into account all relevant fac-

tors, including value and other financial considerations, legal and regulatory 

considerations and any conditions to, and expected timing and risks of, comple-

tion, as well as any changes to the terms of the Merger proposed by the Non-

Target Party in response to such Superior Proposal. 
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(g)           Except as permitted by this Section 5.5(g) , neither the Target Board 

nor any committee thereof will  

(i) withdraw or modify in a manner adverse to the Non-Target Party the recom-

mendation, approval or declaration of advisability by the Target Board, or any 

such committee, of this Agreement, the Restated Charter and the transactions 

contemplated by this Agreement, including the Merger,  

(ii) recommend, approve or declare advisable the approval or adoption of any 

Acquisition Proposal, or  

(iii) resolve, agree or propose publicly to take any such actions (each such action 

set forth in this sentence of this Section 5.5(g) being referred to herein as an 

“ Adverse Recommendation Change ”)  

or approve, adopt or recommend, or cause or permit the Target Party to enter in-

to, or resolve, agree or propose publicly to do so with respect to, any United Ac-

quisition Agreement (in the case of United) or Continental Acquisition Agree-

ment (in the case of Continental) (other than a confidentiality agreement as re-

ferred to in Section 5.5(e) ).   

Notwithstanding anything to the contrary in this Section 5.5 , if, at any time pri-

or to obtaining the United Stockholder Approvals or the Continental Stockholder 

Approval, as applicable, the Target Board, in the exercise of its fiduciary duties, 

determines in good faith, after consultation with outside legal counsel and finan-



cial advisor or advisors, that to do otherwise would be a breach of its fiduciary 

duties under applicable Law, then the Target Board may make an Adverse Rec-

ommendation Change;  

provided , however , that the Target Board may only make an Adverse Recom-

mendation Change if  

(A) the Target Party has provided written notice to the Non-Target Par-

ty (a “ Notice of Adverse Recommendation Change ”) advising the 

Non-Target Party that the Target Board intends to take such action,  

(B) if any Acquisition Proposal has been made prior to the date of the 

Notice of Adverse Recommendation Change (regardless of whether 

such Acquisition Proposal is a Superior Proposal), the Notice of Ad-

verse Recommendation Change specifies the material terms and condi-

tions of such Acquisition Proposal, identifying the Person or Persons 

making such Acquisition Proposal and including a copy of the most 

current version of the agreement or proposal (if in writing) relating to 

such Acquisition Proposal,  

(C) at least five Business Days have elapsed following the Non-Target 

Party’s receipt of such Notice of Adverse Recommendation Change (it 

being understood that any amendment or modification to any Acquisi-

tion Proposal that is the basis for such proposed action shall require a 

new Notice of Adverse Recommendation Change and a new five Busi-

ness Day period) and  

(D) if requested by the Non-Target Party, the Target Party has negotiat-

ed in good faith with the Non-Target Party during such five Business 

Day period (as extended pursuant to clause (C) ) with respect to any 

changes to this Agreement proposed by the Non-Target Party during 

such period.   

In determining whether to give a Notice of Adverse Recommendation Change or 

make an Adverse Recommendation Change, the Target Board shall take into ac-

count any changes to the terms of this Agreement proposed by the Non-Target 

Party.   

The Target Party will not submit to the vote of its stockholders any Acquisition 

Proposal, or, except as permitted herein, propose to do so. 
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(h)           (i) Nothing contained in this Section 5.5 will prohibit the Target Party 

or its Subsidiaries from taking and disclosing to its stockholders a position re-

quired by Rule 14e-2(a) or Rule 14d-9 promulgated under the Exchange Act and 

(ii) no disclosure that the United Board or the Continental Board may determine 

(after consultation with counsel) that it or United or Continental, as applicable, 

is required to make under applicable Law will constitute a violation of this 

Agreement; provided , however , that in any event neither the United Board nor 

the Continental Board shall make an Adverse Recommendation Change except 

in accordance withSection 5.5(g) .  Any disclosure by the Target Party relating 

to an Acquisition Proposal shall be deemed to be an Adverse Recommendation 

Change by the Target Party unless the Target Board reaffirms its recommenda-

tion and declaration of advisability with respect to this Agreement in such dis-

closure. 

  

(i)            Each of United and Continental and their respective Subsidiaries will 

immediately cease and cause to be terminated any existing discussions or nego-

tiations with any Persons (other than the other party to this Agreement) conduct-

ed heretofore with respect to any Acquisition Proposal, and will use reasonable 

best efforts to cause all Persons, other than the other party hereto, who have 

been furnished confidential information regarding such party in connection with 

the solicitation of or discussions regarding an Acquisition Proposal within the 12 

months prior to the date of this Agreement promptly to return or destroy such in-

formation. 

  

(j)            It is understood that any violation of the restrictions set forth in 

this Section 5.5 by any director, officer, employee, controlled Affiliate, agent or 

representative (including financial or legal advisor or other retained representa-

tive) of either party or any of its Subsidiaries or controlled Affiliates will be 

deemed to be a breach of this Section 5.5 by such party. 

  



ARTICLE VI 

ADDITIONAL AGREEMENTS 

  

                 6.1            Preparation of the Form S-4 and the Joint Proxy Statement; 

Stockholders Meetings.   (a)  As promptly as practicable following the date of 

this Agreement, Continental and United shall jointly prepare and cause to be 

filed with the SEC the Joint Proxy Statement, and Continental and United 

shall  jointly prepare and cause to be filed with the SEC the Form S-4, in which 

the Joint Proxy Statement will be included as a prospectus, and each of Conti-

nental and United shall use its reasonable best efforts to have the Form S-4 de-

clared effective under the Securities Act as promptly as practicable after such 

filing.  Each of United and Continental shall furnish all information concerning 

such Person and its Affiliates to the other, and provide such other assistance, as 

may be reasonably requested in connection with the preparation, filing and dis-

tribution of the Form S-4 and Joint Proxy Statement.  The Form S-4 and Joint 

Proxy Statement shall include all information reasonably requested by such oth-

er party to be included therein.  Each of United and Continental shall promptly 

notify the other upon the receipt of any comments from the SEC or any request 

from the SEC for amendments or supplements to the Form S-4 or Joint Proxy 

Statement and shall provide the other with copies of all correspondence between 

it and its Representatives, on one hand, and the SEC, on the other hand.  Each of 

United and Continental shall use its reasonable best efforts to respond as 

promptly as practicable to any comments from the SEC with respect to the Form 

S-4 or Joint Proxy Statement.  Notwithstanding the foregoing, prior to filing the 

Form S-4 (or any amendment or supplement thereto) or mailing the Joint Proxy 

Statement (or any amendment or supplement thereto) or responding to any 

comments of the SEC with respect thereto, each of United and Continental 

(i) shall provide the other an opportunity to review and comment on such docu-

ment or response (including the proposed final version of such document or re-

sponse) and (ii) shall include in such document or response all comments rea-

sonably proposed by the other.  Each of United and Continental shall advise the 

other, promptly after receipt of notice thereof, of the time of effectiveness of the 

Form S-4, the issuance of any stop order relating thereto or the suspension of the 

qualification of United Common Stock constituting Merger Consideration for 

offering or sale in any jurisdiction, and each of United and Continental shall use 

its reasonable best efforts to have any such stop order or suspension lifted, re-

versed or otherwise terminated.  United shall also take any other action (other 



than qualifying to do business in any jurisdiction in which it is not now so quali-

fied) required to be taken under the Securities Act, the Exchange Act, any appli-

cable foreign or state securities or “Blue Sky” laws and the rules and regulations 

thereunder in connection with the Merger, the issuance of the Merger Considera-

tion and the issuance of United Common Stock under the Continental Stock 

Plans.  Continental shall furnish all information concerning Continental and the 

holders of the Continental Common Stock and rights to acquire Continental 

Common Stock pursuant to the Continental Stock Plans as may be reasonably 

requested in connection with any such action. 
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(b)           If, prior to the Effective Time, any event occurs with respect to Conti-

nental or any Continental Subsidiary, or any change occurs with respect to other 

information supplied by Continental for inclusion in the Joint Proxy Statement 

or the Form S-4, which is required to be described in an amendment of, or a 

supplement to, the Joint Proxy Statement or the Form S-4, Continental shall 

promptly notify United of such event, and Continental and United shall cooper-

ate in the prompt filing with the SEC of any necessary amendment or supple-

ment to the Joint Proxy Statement and the Form S-4 and, as required by Law, in 

disseminating the information contained in such amendment or supplement to 

Continental’s stockholders and United’s stockholders.  Nothing in 

this Section 6.1(b) shall limit the obligations of any party under Section 6.1(a) . 

  

(c)           If prior to the Effective Time, any event occurs with respect to United 

or any United Subsidiary, or any change occurs with respect to other infor-

mation supplied by United for inclusion in the Joint Proxy Statement or the 

Form S-4, which is required to be described in an amendment of, or a supple-

ment to, the Joint Proxy Statement or the Form S-4, United shall promptly notify 

Continental of such event, and United and Continental shall cooperate in the 

prompt filing with the SEC of any necessary amendment or supplement to the 

Joint Proxy Statement and the Form S-4 and, as required by Law, in disseminat-

ing the information contained in such amendment or supplement to Continen-

tal’s stockholders and United’s stockholders.  Nothing in 

this Section 6.1(c) shall limit the obligations of any party under Section 6.1(a) . 

  



(d)           Continental shall, as soon as practicable following the date of this 

Agreement, duly call, give notice of, convene and hold the Continental Stock-

holders Meeting.  Continental shall use its reasonable best efforts to (i) cause the 

Joint Proxy Statement to be mailed to Continental’s stockholders and to hold the 

Continental Stockholders Meeting as soon as practicable after the Form S-4 is 

declared effective under the Securities Act and (ii) solicit the Continental Stock-

holder Approval.  Continental shall, through the Continental Board, recommend 

to its stockholders that they give the Continental Stockholder Approval and shall 

include such recommendation in the Joint Proxy Statement, except to the extent 

that the Continental Board shall have made a Continental Adverse Recommen-

dation Change as permitted by Section 5.5(g) .  Continental agrees that its obli-

gations pursuant to this Section 6.1 shall not be affected by the commencement, 

public proposal, public disclosure or communication to Continental of any Con-

tinental Acquisition Proposal or by the making of any Continental Adverse Rec-

ommendation Change by the Continental Board except to the extent (and only to 

the extent) expressly stated herein to the contrary. 
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(e)           United shall, as soon as practicable following the date of this Agree-

ment, duly call, give notice of, convene and hold the United Stockholders Meet-

ing.  United shall use its reasonable best efforts to (i) cause the Joint Proxy 

Statement to be mailed to United’s stockholders as promptly as practicable after 

the Form S-4 is declared effective under the Securities Act and to hold the Unit-

ed Stockholders Meeting as soon as practicable after the Form S-4 becomes ef-

fective and (ii) solicit the United Stockholder Approvals.  United shall, through 

the United Board, recommend to its stockholders that they give the United 

Stockholder Approvals and shall include such recommendation in the Joint 

Proxy Statement, except to the extent that the United Board shall have made a 

United Adverse Recommendation Change as permitted 

by Section 5.5(g) .  United agrees that its obligations pursuant to this Section 

6.1 shall not be affected by the commencement, public proposal, public disclo-

sure or communication to United of any United Acquisition Proposal or by the 

making of any United Adverse Recommendation Change by the United Board 

except to the extent (and only to the extent) expressly stated herein to the contra-

ry. 



  

                 6.2           Access to Information; Confidentiality.   Upon reasonable 

notice and subject to applicable Law, each of Continental and United shall, and 

shall cause each of its respective Subsidiaries to, afford to the other party and to 

the Representatives of such other party reasonable access during the period prior 

to the Effective Time to all their respective properties, books, contracts, com-

mitments, personnel and records and, during such period, each of Continental 

and United shall,  

and shall cause each of its respective Subsidiaries to, furnish promptly to the 

other party  

(a) a copy of each report, schedule, registration statement and other 

document filed by it during such period pursuant to the requirements of 

federal or state securities Laws or federal or state Laws applicable to 

certificated air carriers (other than such documents that such party is 

not permitted to disclose under applicable Law) and  

(b) all other information concerning its business, properties and per-

sonnel as such other party may reasonably request;  

provided , however , that either party may withhold any document or infor-

mation  

(i) that is subject to the terms of a confidentiality agreement with a third 

party entered into prior to the date of this Agreement or entered into af-

ter the date of this Agreement in the ordinary course of business (pro-

vided that the withholding party shall use its reasonable best efforts to 

obtain the required consent of such third party to such access or disclo-

sure),  

(ii) the disclosure of which would violate any Law or fiduciary duty 

(provided that the withholding party shall use its reasonable best efforts 

to make appropriate substitute arrangements to permit reasonable dis-

closure not in violation of any Law or fiduciary duty) or  

(iii) that is subject to any attorney-client privilege (provided that the 

withholding party shall use its reasonable best efforts to allow for such 
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access or disclosure to the maximum extent that does not result in a loss 

of attorney-client privilege).   

Furthermore, the parties acknowledge that with respect to the “Highly Sensitive 

Information” (as defined in the Confidentiality Agreement), the Confidentiality 

Agreement imposes additional restrictions as to the manner in which such in-

formation will be exchanged by the parties.   

If any material is withheld by such party pursuant to the proviso to the preceding 

sentence, such party shall inform the other party as to the general nature of what 

is being withheld.   

Without limiting the generality of the foregoing, each of United and Continental 

shall, within two Business Days of request by the other party therefor, provide to 

such other party the information described in Rule 14a-7(a)(2)(ii) under the Ex-

change Act and any information to which a holder of United Common Stock or 

Continental Common Stock, as applicable, would be entitled under Section 220 

of the Delaware Law (assuming such holder met the requirements of such sec-

tion).   

All information exchanged pursuant to this Section 6.2 shall be subject to the 

confidentiality agreement dated April 12, 2010 between Continental and United 

(the “ Confidentiality Agreement ”).   

The parties agree that the Confidentiality Agreement supersedes that certain 

confidentiality agreement dated April 15, 2008 between Continental and United 

(the “ Prior Confidentiality Agreement ”)  

and that any information constituting “Evaluation Material” under and 

as defined in the Prior Confidentiality Agreement shall, from and after 

the date of this Agreement, be deemed “Evaluation Material” under and 

as defined in, and subject to the terms of, the Confidentiality Agree-

ment. 
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                 6.3            Required Actions.   (a)  Each of the parties shall take, or 

cause to be taken, all actions, and do, or cause to be done, and assist and cooper-

ate with the other parties in doing, all things necessary to consummate and make 



effective, as soon as reasonably possible, the Merger and the other transactions 

contemplated by this Agreement in accordance with the terms here-

of; provided , however , that nothing in this Section 6.3 shall prohibit either par-

ty from taking any action expressly contemplated by Section 5.5 . 

  

(b)           In connection with and without limiting Section 6.3(a) , United and the 

United Board and Continental and the Continental Board shall (x) take all action 

necessary to ensure that no Takeover Statute or similar statute or regulation is or 

becomes applicable to this Agreement or any transaction contemplated by this 

Agreement and (y) if any Takeover Statute or similar statute or regulation be-

comes applicable to this Agreement or any transaction contemplated by this 

Agreement, take all action necessary to ensure that the Merger and the other 

transactions contemplated by this Agreement may be consummated as promptly 

as practicable on the terms contemplated by this Agreement. 

  

(c)           In connection with and without limiting Section 6.3(a) , promptly fol-

lowing the execution and delivery by the parties of this Agreement United and 

Continental shall provide all necessary notices, applications and requests to, and 

enter into discussions with, the Governmental Entities from whom Consents or 

nonactions are required to be obtained in connection with the consummation of 

the Merger and the other transactions contemplated by this Agreement in order 

to obtain all such required Consents or nonactions from such Governmental En-

tities and eliminate each and every other impediment that may be asserted by 

such Governmental Entities, in each case with respect to the Merger, so as to en-

able the Closing to occur as soon as reasonably practicable.   

To the extent necessary in order to accomplish the foregoing, United and Conti-

nental shall jointly propose, negotiate, commit to and effect, by consent decree, 

hold separate order or otherwise, the sale, divestiture or disposition of, or prohi-

bition or limitation on, (A) the ownership or operation by United, Continental or 

any of their respective Subsidiaries of any portion of the business, properties or 

assets of United, Continental or any of their respective Subsidiaries, (B) the abil-

ity of United to acquire or hold, or exercise full right of ownership of, any shares 

of the capital stock of the United Subsidiaries or Continental or the Continental 

Subsidiaries, including the right to vote, or (C) United or any of its Subsidiaries 

effectively controlling the business or operations of United and the United Sub-

sidiaries or Continental and the Continental Subsidiaries;  



provided , however , that neither Continental nor United shall be required pursu-

ant to this Section 6.3(c) to propose, commit to or effect any action that is not 

conditioned upon the consummation of the Merger.   

If the actions taken by Continental and United pursuant to the immediately pre-

ceding sentence do not result in the conditions set forth in Section 

7.1(d) and (f) being satisfied, then each of Continental and United shall jointly 

(to the extent practicable) initiate and/or participate in any proceedings, whether 

judicial or administrative, in order to (i) oppose or defend against any action by 

any Governmental Entity to prevent or enjoin the consummation of the Merger 

or any of the other transactions contemplated by this Agreement and (ii) take 

such action as necessary to overturn any regulatory action by any Governmental 

Entity to block consummation of the Merger or any of the other transactions 

contemplated by this Agreement, including by defending any suit, action or oth-

er legal proceeding brought by any Governmental Entity in order to avoid the 

entry of, or to have vacated, overturned or terminated, including by appeal if 

necessary, any Injunction resulting from any suit, action or other legal proceed-

ing that would cause any condition set forth in Section 7.1(d) or (f) not to be sat-

isfied, provided that Continental and United shall cooperate with one another in 

connection with, and shall jointly control, all proceedings related to the forego-

ing. 
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(d)           In connection with and without limiting the generality of the forego-

ing, each of Continental and United shall: 

  

(i)            make or cause to be made, in consultation and cooperation with the 

other and as promptly as practicable after the date of this Agreement (but in any 

event, with respect to clause (A) below, within five Business Days following the 

date of this Agreement, and with respect to clause (B) below, at a time necessary 

to ensure that the EU Extension Date occurs prior to the Latest Possible End 

Date), (A) an appropriate filing of a Notification and Report Form pursuant to 

the HSR Act relating to the Merger, (B) all appropriate filings required pursuant 

to European Community Council Regulation No. 139/2004 (the “ EU Merger 

Regulation ”), and (C) all other necessary registrations, declarations, notices and 



filings relating to the Merger with other Governmental Entities under any other 

antitrust, competition, trade regulation or similar Laws; 

  

(ii)           use its reasonable best efforts to furnish to the other all assistance, co-

operation and information required for any such registration, declaration, notice 

or filing and in order to achieve the effects set forth in Section 6.3(c) ; 

  

(iii)          give the other reasonable prior notice of any such registration, declara-

tion, notice or filing and, to the extent reasonably practicable, of any communi-

cation with any Governmental Entity regarding the Merger (including with re-

spect to any of the actions referred to in Section 6.3(c) ), and permit the other to 

review and discuss in advance, and consider in good faith the views of, and se-

cure the participation of,  the other in connection with, any such registration, 

declaration, notice, filing or communication; 
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(iv)          respond as promptly as practicable under the circumstances to any in-

quiries received from any Governmental Entity or any other authority enforcing 

applicable antitrust, competition, trade regulation or similar Laws for additional 

information or documentation in connection with antitrust, competition, trade 

regulation or similar matters; 

  

(v)           without limiting the generality of Section 6.3(d)(iv) , (A) use its rea-

sonable best efforts to achieve Substantial Compliance as promptly as practica-

ble with any request for additional information or documentary material issued 

by a Governmental Entity under 15 U.S.C. Sect. 18a(e) and in conjunction with 

the transactions contemplated by this Agreement (a “ Second Request ”), 

(B) certify Substantial Compliance with any Second Request as promptly as 

practicable after the date of such Second Request, but in no event later than Sep-

tember 30, 2010, (C) take all actions necessary to assert, defend and support its 

certification of Substantial Compliance with such Second Request and (D) not 

extend any waiting period under the HSR Act or enter into any agreement with 

such Governmental Entities or other authorities to delay, or otherwise not to 

consummate as soon as practicable, any of the transactions contemplated by this 

Agreement except with the prior written consent of the other parties hereto, 



which consent may be withheld in the sole discretion of the non-requesting par-

ty; and 

  

(vi)          unless prohibited by applicable Law or by the applicable Governmen-

tal Entity, (A) to the extent reasonably practicable, not participate in or attend 

any meeting, or engage in any substantive conversation with any Governmental 

Entity in respect of the Merger (including with respect to any of the actions re-

ferred to in Section 6.3(c) ) without the other, (B) to the extent reasonably prac-

ticable, give the other reasonable prior notice of any such meeting or conversa-

tion, (C) in the event one party is prohibited by applicable Law or by the appli-

cable Governmental Entity from participating or attending any such meeting or 

engaging in any such conversation, keep such party reasonably apprised with re-

spect thereto, (D) cooperate in the filing of any substantive memoranda, white 

papers, filings, correspondence or other written communications explaining or 

defending this Agreement and the Merger, articulating any regulatory or com-

petitive argument, and/or responding to requests or objections made by any 

Governmental Entity, and (E) furnish the other party with copies of all corre-

spondence, filings and communications (and memoranda setting forth the sub-

stance thereof) between it and its Affiliates and their respective Representatives 

on the one hand, and any Governmental Entity or members of any Governmen-

tal Entity’s staff, on the other hand, with respect to this Agreement and the Mer-

ger. 

  

(e)           Notwithstanding anything else contained herein, the provisions of 

this Section 6.3 shall not be construed to require United or any United Subsidi-

ary or Continental or any Continental Subsidiary to undertake any efforts or to 

take any action if the taking of such efforts or action is or would reasonably be 

expected to result (after giving effect to any reasonably expected proceeds of 

any divestiture or sale of assets) in a Material Adverse Effect on either United or 

Continental, as applicable. 

  

(f)           Continental shall give prompt notice to United, and United shall give 

prompt notice to Continental, of (i) any representation or warranty made by it 

contained in this Agreement that is qualified as to materiality becoming untrue 

or inaccurate in any respect or any such representation or warranty that is not so 

qualified becoming untrue or inaccurate in any material respect or (ii) the failure 
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by it to comply with or satisfy in any material respect any covenant, condition or 

agreement to be complied with or satisfied by it under this Agreement;  

provided , however , that no such notification shall affect the representations, 

warranties, covenants or agreements of the parties or the conditions to the obli-

gations of the parties under this Agreement;  

provided further , that a failure to comply with this Section 6.3(f) will not consti-

tute the failure of any condition set forth in Article VII to be satisfied unless the 

underlying inaccuracy or breach would independently result in the failure of a 

condition set forth in Article VII to be satisfied. 
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(g)           Immediately following the execution and delivery of this Agreement 

by each of the parties hereto, United, as sole stockholder of Merger Sub, will 

adopt this Agreement. 

  

(h)           Each of Continental and United shall use its reasonable best efforts to 

cause the United Common Stock to be listed on either the NASDAQ or the 

NYSE, as reasonably agreed upon by Continental and United, after the Effective 

Time and to cause the trading symbol for the United Common Stock on such ex-

change after the Effective Time to be the trading symbol reasonably agreed upon 

by Continental and United. 

  

                 6.4            Stock Plans.   (a)  Prior to the Effective Time, the Conti-

nental Board (or, if appropriate, any committee thereof administering the Conti-

nental Stock Plans) shall adopt such resolutions or take such other actions as 

may be required to effect the following: 

  

(i)            except as provided in Section 6.4(a)(iii) , adjust the terms of all out-

standing Continental Stock Options to provide that, at the Effective Time, each 

Continental Stock Option outstanding immediately prior to the Effective Time, 

whether vested or unvested, shall be deemed to constitute an option to acquire, 

on the same terms and conditions as were applicable under such Continental 

Stock Option, a number of shares of United Common Stock (rounded down to 
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the nearest whole share) equal to the product of (x) the number of shares of Con-

tinental Common Stock subject to such Continental Stock Option multiplied by 

(y) the Exchange Ratio, at an exercise price per share of United Common Stock 

(rounded up to the nearest whole cent) equal to quotient of (x) the exercise price 

per share of Continental Common Stock under such Continental Stock Option 

divided by (y) the Exchange Ratio (each, a “ Continental Rollover Op-

tion ”); provided ,however , that in the case of any option to which Section 421 

of the Code applies by reason of its qualification under either Section 422 or 424 

of the Code, the option price, the number of shares purchasable pursuant to such 

option and the terms and conditions of exercise of such option shall be deter-

mined in order to comply with Section 424(a) of the Code; 

  

(ii)           adjust the terms of all outstanding Continental Stock-Based Awards 

(other than Continental Stock Options and Cash-Settled Profit-Based RSU 

Awards), if any, to provide that, at the Effective Time, such Continental Stock-

Based Awards outstanding immediately prior to the Effective Time shall be 

converted into shares of United Common Stock or other compensatory awards 

denominated in shares of United Common Stock subject to a risk of forfeiture 

to, or right of repurchase by, United (each, a “ Converted Continental Stock-

Based Award ”), with the same terms and conditions as were applicable under 

such Continental Stock-Based Awards, except to the extent otherwise required 

by the terms of such Continental Stock-Based Awards or pursuant to any Conti-

nental Benefit Plan or employment agreement as in effect as of the date of this 

Agreement, and each holder of Continental Stock-Based Awards shall be enti-

tled to receive a number of Converted Continental Stock-Based Awards equal to 

the product of (x) the number of Continental Stock-Based Awards held by such 

holder immediately prior to the Effective Time and (y) the Exchange Ratio; 
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(iii)           (1) no less than 5 days prior to the Effective Time, (A) cause the then-

current purchase period under the Continental SPP to end and use the accumu-

lated funds thereunder to acquire shares of Continental Common Stock in ac-

cordance with the terms of the Continental SPP, (B) ensure that the shares of 

Continental Common Stock so purchased are treated in accordance with Article 

II in the same manner as other outstanding shares of Continental Common Stock 



issued and outstanding immediately prior to the Effective Time and (C) ensure 

that no new options to acquire shares of Continental Common Stock are granted 

under the Continental SPP thereafter and (2) terminate the Continental SPP as of 

the Effective Time; 

  

(iv)          make such other changes to the Continental Stock Plans as it deems 

appropriate to give effect to the Merger (subject to the approval of United, 

which shall not be unreasonably withheld, conditioned or delayed); and 

  

(v)          ensure that, after the Effective Time, no Continental Stock Options or 

Continental Stock-Based Awards may be granted under any Continental Stock 

Plans and that from and after the Effective Time awards under the Continental 

Stock Plans shall be granted with respect to United Common Stock. 

  

(b)           At the Effective Time, and subject to compliance by Continental 

with Section 6.4(a) , United shall assume all the obligations of Continental under 

the Continental Stock Plans, each outstanding Continental Stock Option, each 

outstanding Continental Stock-Based Award and the agreements evidencing the 

grants thereof.  As soon as practicable after the Effective Time, United shall de-

liver to the holders of Continental Stock Options and Continental Stock-Based 

Awards appropriate notices setting forth such holders’ rights pursuant to the re-

spective Continental Stock Plans, and the agreements evidencing the grants of 

such Continental Stock Options and Continental Stock-Based Awards shall con-

tinue in effect on the same terms and conditions (subject to the adjustments re-

quired by this Section 6.4 after giving effect to the Merger). 

  

(c)           United shall take all corporate action necessary to reserve for issuance 

a sufficient number of shares of United Common Stock for delivery upon exer-

cise of the Continental Rollover Options and Converted Continental Stock-

Based Awards assumed in accordance with this Section 6.4 .  As soon as reason-

ably practicable after the Effective Time, United shall file a registration state-

ment on Form S-8 (or any successor or other appropriate form) with respect to 

the shares of United Common Stock subject to such Continental Rollover Op-

tions and Converted Continental Stock-Based Awards and shall use its reasona-

ble best efforts to maintain the effectiveness of such registration statement or 

registration statements (and maintain the current status of the prospectus or pro-



spectuses contained therein) for so long as such Continental Rollover Options 

and Converted Continental Stock-Based Awards remain outstanding. 
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                 6.5          Actions with Respect to Certain Continental 

Debt. (a)  United and Continental shall enter into a supplemental indenture in re-

spect of the 5% Convertible Notes due 2023 (the “ Continental Convertible 

Notes ”) issued pursuant to the Indenture dated as of June 10, 2003, between 

Continental and Bank One, N.A., as trustee, as amended to the date of this 

Agreement (the “ Continental Convertible Notes Indenture ”) containing the 

provisions required by the Continental Convertible Notes Indenture, including a 

provision that, at the Effective Time, (i) each outstanding Continental Converti-

ble Note shall no longer be convertible into shares of Continental Common 

Stock and shall be convertible solely into the number of shares of United Com-

mon Stock that the holder of such Continental Convertible Note would have re-

ceived pursuant to the Merger if such holder had converted such Continental 

Convertible Note immediately before the Effective Time and (ii) United as-

sumes all the obligations of Continental under the Continental Convertible 

Notes, any coupons appertaining thereto and the Continental Convertible Notes 

Indenture. 

  

(b)          United and Continental shall enter into a supplemental indenture in re-

spect of the 6% Convertible Junior Subordinated Debentures due 2030 (the 

“ Continental Convertible Debentures ”) issued pursuant to the Indenture dated 

as of November 10, 2000, between Continental and Wilmington Trust Compa-

ny, as trustee, as amended to the date of this Agreement (the “ Continental Con-

vertible Debentures Indenture ”) containing the provisions required by the Con-

tinental Convertible Debentures Indenture, including a provision that, at the Ef-

fective Time, (i) each outstanding Continental Convertible Debenture shall no 

longer be convertible into shares of Continental Common Stock and shall be 

convertible solely into a number of shares of United Common Stock that the 

holder of such Continental Convertible Debenture would have received pursuant 

to the Merger if such holder had converted such Continental Convertible Deben-

ture immediately before the Effective Time and (ii) United assumes the due and 

punctual payment of principal and interest on the Continental Convertible De-



bentures and the performance or observance of every covenant of the Continen-

tal Convertible Debentures Indenture to be performed or observed on the part of 

Continental. 

  

(c)           United and Continental shall enter into a supplemental indenture in re-

spect of the 4.5% Convertible Notes due 2015 (the “ Continental 2015 Converti-

ble Notes ”) issued pursuant to the Indenture dated as of December 11, 2009, be-

tween Continental and The Bank of New York Mellon Trust Company, N.A., as 

trustee, as amended to the date of this Agreement (the “ Continental 2015 Con-

vertible Notes Indenture ”) containing the provisions required by the Continental 

2015 Convertible Notes Indenture, including a provision that, at the Effective 

Time, (i) each outstanding Continental 2015 Convertible Note shall no longer be 

convertible into shares of Continental Common Stock and shall be convertible 

solely into the number of shares of United Common Stock that the holder of 

such Continental 2015 Convertible Note would have received pursuant to the 

Merger if such holder had converted such Continental 2015 Convertible Note 

immediately before the Effective Time and (ii) United assumes all the obliga-

tions of Continental under the Continental 2015 Convertible Notes, any coupons 

appertaining thereto and the Continental 2015 Convertible Notes Indenture. 
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                 6.6           Indemnification and Directors and Officers Insur-

ance.   (a)  United agrees that all rights to indemnification, advancement of ex-

penses and exculpation from liabilities for acts or omissions occurring prior to 

the Effective Time now existing in favor of the current or former directors or of-

ficers of Continental and its respective Subsidiaries (each, an “ Indemnified Par-

ty ”) shall be assumed by United and shall survive the Merger and continue in 

full force and effect in accordance with their terms. 

  

(b)           At or prior to the Effective Time, United shall purchase a “tail” direc-

tors’ and officers’ liability insurance policy for Continental and its current and 

former directors and officers who are currently covered by the directors’ and of-

ficers’ liability insurance coverage currently maintained by Continental in a 

form reasonably acceptable to Continental that shall provide Continental and 

such directors and officers with coverage for six years following the Effective 
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Time of not less than the existing coverage and have other terms not less favora-

ble to the insured persons than the directors’ and officers’ liability insurance 

coverage currently maintained by Continental; 

provided , however , that in no event will United be required to expend for any 

year of such six-year period an amount in excess of 250% of the annual aggre-

gate premiums currently paid by United for such insurance (the “ Maximum 

Premium ”).   

United shall maintain such policy in full force and effect, and continue to honor 

the obligations thereunder.   

If such insurance coverage cannot be obtained at all, or can only be obtained at 

an annual premium in excess of the Maximum Premium, United will cause to be 

maintained the most advantageous policies of directors’ and officers’ insurance 

obtainable for an annual premium equal to the Maximum Premium. 

  

(c)           The provisions of this Section 6.6 will survive the Effective Time and 

are intended to be for the benefit of, and will be enforceable by, each Indemni-

fied Party and his or her heirs and representatives.   

United will pay or cause to be paid (as incurred) all expenses, including reason-

able fees and expenses of counsel, that an Indemnified Party may incur in en-

forcing the indemnity and other obligations provided for in this Section 

6.6 (subject to reimbursement if the Indemnified Party is subsequently deter-

mined not to be entitled to indemnification under Section 6.6(a) ). 

  

(d)           If United or any of its successors or assigns (i) consolidates with or 

merges into any other Person and is not the continuing or surviving corporation 

or entity of such consolidation or merger or (ii) transfers or conveys all or sub-

stantially all of its properties and assets to any Person, then, and in each such 

case, to the extent necessary, proper provision will be made so that the succes-

sors and assigns of United, as the case may be, will assume the obligations set 

forth in this Section 6.6 . 

  

                 6.7           Fees and Expenses.   (a)  Except as provided in this Section 

6.7 , all costs and expenses incurred in connection with this Agreement and the 

transactions contemplated by this Agreement will be paid by the party incurring 

Commented [ DCT62]: But there’s a cap on how much the ac-
quirer has to pay for tail coverage. 

Commented [ DCT63]: So if a former Continental director gets 
sued by a shareholder, but has to hire a lawyer and file suit to get 
her D&O coverage to pay for the defense, then United will pay the 
former director’s legal fees for suing to get the coverage payment. 
(This is not an unheard-of situation.)  



such expense; provided , however , that United and Continental shall share 

equally (i) all fees and expenses in relation to the printing and filing of the Form 

S-4 and the printing, filing and distribution of the Joint Proxy Statement and (ii) 

any filing fees required in connection with the Merger pursuant to the HSR Act 

or any other competition Law, other than, in the case of clause (i) or clause (ii) , 

attorneys’ and accountants’ fees and expenses. 
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(b)           In the event that this Agreement is terminated: 

  

(i)            by United pursuant to Section 8.1(h) ; 

  

(ii)           by Continental or United pursuant to Section 8.1(d) and (x) a proposal 

for a Competing Transaction has been made to Continental or its stockholders or 

such a proposal (whether or not conditional) or an intention to make such a pro-

posal has been publicly announced or has otherwise become publicly known af-

ter the date of this Agreement and prior to the Continental Stockholders Meet-

ing, and (y) (1) within 12 months after such termination, Continental or any of 

its Subsidiaries enters into any definitive agreement providing for a Competing 

Transaction or (2) (A) within 12 months after such termination, any Person 

commences a tender offer or exchange offer with respect to Continental (or any 

successor to Continental or any parent of Continental) and (B) within 24 months 

after such termination a Competing Transaction is consummated; provided , 

however , for purposes of this clause (ii) , unless a Competing Transaction de-

scribed in clauses (x) and (y) is made and consummated by the same Person (or 

any Affiliate thereof), any reference in the definition of Competing Transaction 

to 10% shall be deemed to be a reference to 35%; or 

  

(iii)          by Continental or United pursuant to Section 8.1(e) and (x) a proposal 

for a Competing Transaction has been made to Continental or its stockholders or 

such a proposal (whether or not conditional) or an intention to make such a pro-

posal has been publicly announced or has otherwise become publicly known af-

ter the date of this Agreement and prior to the End Date, (y) the Continental 

Stockholders Meeting did not occur at least 5 Business Days prior to the End 

Date and (z) (1) within 12 months after such termination, Continental or any of 
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its Subsidiaries enters into any definitive agreement providing for a Competing 

Transaction or (2) (A) within 12 months after such termination, any Person 

commences a tender offer or exchange offer with respect to Continental (or any 

successor to Continental or any parent of Continental) and (B) within 24 months 

after such termination a Competing Transaction is consummated; provided, 

however, for purposes of this clause (iii) , unless a Competing Transaction de-

scribed in clauses (x) and (y) is made and consummated by the same Person (or 

any controlled Affiliate thereof), any reference in the definition of Competing 

Transaction to 10% shall be deemed to be a reference to 35%; 

  

then, Continental will pay United a fee equal to $175,000,000 (the “ Termina-

tion Fee ”), by wire transfer of same day funds to an account designated by 

United, in the case of a termination referred to in Section 6.7(b)(ii) or Sec-

tion 6.7(b)(iii) , upon the earliest to occur of the events referred to in Sec-

tion 6.7(b)(ii)(y) or Section 6.7(b)(iii)(z) , as applicable, and in the case of a 

termination by United referred to in Section 6.7(b)(i) , within two Business Days 

after such termination . 

  

(c)           In the event that this Agreement is terminated: 

  

(i)           by Continental pursuant to Section 8.1(i) ; 
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(ii)           by United or Continental pursuant to Section 8.1(c) and (x) a proposal 

for a Competing Transaction has been made to United or its stockholders or 

such a proposal (whether or not conditional) or an intention to make such a pro-

posal has been publicly announced or has otherwise become publicly known af-

ter the date of this Agreement and prior to the United Stockholders Meeting, and 

(y) (1) within 12 months after such termination, United or any of its Subsidiaries 

enters into any definitive agreement providing for a Competing Transaction or 

(2) (A) within 12 months after such termination, any Person commences a ten-

der offer or exchange offer with respect to United (or any successor to United or 

any parent of United) and (B) within 24 months after such termination a Com-

peting Transaction is consummated; provided , however , for purposes of 

this clause (ii) , unless a Competing Transaction described in clauses 
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(x) and (y) is made and consummated by the same Person (or any controlled Af-

filiate thereof), any reference in the definition of Competing Transaction to 10% 

shall be deemed to be a reference to 35%; or 

  

(iii)          by United or Continental pursuant to Section 8.1(e) and (x) a proposal 

for a Competing Transaction has been made to United or its stockholders or 

such a proposal (whether or not conditional) or an intention to make such a pro-

posal has been publicly announced or has otherwise become publicly known af-

ter the date of this Agreement and prior to the End Date, (y) the United Stock-

holders Meeting did not occur at least 5 Business Days prior to the End Date and 

(z) (1) within 12 months after such termination, United or any of its Subsidiaries 

enters into any definitive agreement providing for a Competing Transaction or 

(2) (A) within 12 months after such termination, any Person commences a ten-

der offer or exchange offer with respect to United (or any successor to United or 

any parent of United) and (B) within 24 months after such termination a Com-

peting Transaction is consummated; provided , however , for purposes of 

this clause (iii) , unless a Competing Transaction described in clauses 

(x) and (y) is made and consummated by the same Person (or any controlled Af-

filiate thereof), any reference in the definition of Competing Transaction to 10% 

shall be deemed to be a reference to 35%; 

  

then, United will pay Continental the Termination Fee, by wire transfer of same 

day funds to an account designated by Continental, in the case of termination re-

ferred to in Section 6.7(c)(ii) or (iii) , upon the earliest to occur of the events re-

ferred to in Section 6.7(c)(ii)(y) or Section 6.7(c)(iii)(z) , as applicable, and in 

the case of termination by Continental referred to in Section 6.7(c)(i) , within 

two Business Days after such termination. 

  

(d)           Each party acknowledges that the agreements contained in this Section 

6.7 are an integral part of the transactions contemplated by this Agreement and 

that, without these agreements, the other party would not enter into this Agree-

ment.  Accordingly, if a party fails promptly to pay the amounts due pursuant to 

thisSection 6.7 and, in order to obtain such payment, the other party commences 

a suit that results in a judgment against the non-paying party for the amounts set 

forth in this Section 6.7 , the non-paying party will pay to the other party inter-

est, from the date such payment was required to be made, on the amounts set 



forth in thisSection 6.7 at a rate per annum equal to the three-month LIBOR (as 

reported in The Wall Street Journal (Northeast edition)   or, if not reported there-

in, in another authoritative source selected by the party entitled to such amounts) 

on the date such payment was required to be made (or if no quotation for three-

month LIBOR is available for such date, on the next preceding date for which 

such a quotation is available) plus 250 basis points.  The parties acknowledge 

and agree that the Termination Fee shall not constitute either a penalty or liqui-

dated damages, and the right of a party to receive, or the receipt of, the Termina-

tion Fee shall not limit or otherwise affect such party’s right to specific perfor-

mance as provided in Section 9.10 , such party’s rights as set forth in Section 

8.2 or Section 9.7 or any other remedies that may be available for breaches of 

this Agreement, including breaches of Section 5.5 of this Agreement. 
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                 6.8           Certain Tax Matters.   (a)  United and Continental shall 

each use its reasonable best efforts to cause the Merger to qualify for the Intend-

ed Tax Treatment, including (i) not taking any action that such party knows 

would reasonably be expected to prevent such qualification and (ii) executing 

such amendments to this Agreement as may be reasonably required in order to 

obtain such qualification (it being understood that no party will be required to 

agree to any such amendment).  For Federal income Tax purposes, each of Unit-

ed, Continental and Merger Sub will report the Merger and the other transac-

tions contemplated by this Agreement in a manner consistent with such qualifi-

cation. 

  

(b)           United and Continental shall each use its reasonable best efforts to ob-

tain the Tax opinions described in Sections 7.2(c) and 7.3(c) , including by caus-

ing its officers to execute and deliver to the law firms delivering such Tax opin-

ions certificates substantially in the form attached hereto as Exhibits C-2 and D-

2 at such time or times as may reasonably be requested by such law firms, in-

cluding at the time the Form S-4 is filed and at the Closing Date.  Each of Unit-

ed, Continental and Merger Sub shall use its reasonable best efforts not to take 

or cause to be taken any action that would cause to be untrue (or fail to take or 

cause not to be taken any action which inaction would cause to be untrue) any of 

the representations included in the certificates described in this Section 6.8 .  It 

Commented [ DCT66]: A “basis point” is 1% of 1%, that is, one 
one-hundredth of 1%.  So, 250 basis points = 2.5 percentage points. 



is understood and agreed that the parties’ right to take any action disclosed 

in Sections 5.1 , 5.2 or 5.3 of the United Disclosure Schedule or the Continental 

Disclosure Schedule, as applicable, will be subject to and subordinate to the par-

ties’ respective obligations under this Section 6.8 . 

  

                 6.9           Transaction Litigation.   Continental shall give United the 

opportunity to participate in the defense or settlement of any stockholder litiga-

tion against Continental and/or its directors relating to the Merger and the other 

transactions contemplated by this Agreement,  

and no such settlement shall be agreed to without the prior written con-

sent of United, which consent shall not be unreasonably withheld, con-

ditioned or delayed.   

United shall give Continental the opportunity to participate in the defense or set-

tlement of any stockholder litigation against United and/or its directors relating 

to the Merger and the other transactions contemplated by this Agreement,  

and no such settlement shall be agreed to without the prior written con-

sent of Continental, which consent shall not be unreasonably withheld, 

conditioned or delayed.   

For purposes of this paragraph, “participate” means that the non-litigating party 

will be kept apprised of proposed strategy and other significant decisions with 

respect to the litigation by the litigating party (to the extent the attorney-client 

privilege between the litigating party and its counsel is not undermined or oth-

erwise affected), and the non-litigating party may offer comments or suggestions 

with respect to the litigation but will not be afforded any decision making power 

or other authority over the litigation except for the settlement consent set forth 

above. 
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                 6.10         Section 16 Matters.   Prior to the Effective Time, United, 

Continental and Merger Sub each shall take all such steps as may be required to 

cause (a) any dispositions of Continental Common Stock (including derivative 

securities with respect to Continental Common Stock) resulting from the Merger 

and the other transactions contemplated by this Agreement, by each individual 
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who will be subject to the reporting requirements of Section 16(a) of the Ex-

change Act with respect to Continental immediately prior to the Effective Time 

to be exempt under Rule 16b-3 promulgated under the Exchange Act and 

(b) any acquisitions of United Common Stock (including derivative securities 

with respect to United Common Stock) resulting from the Merger and the other 

transactions contemplated by this Agreement, by each individual who may be-

come subject to the reporting requirements of Section 16(a) of the Exchange Act 

with respect to United to be exempt under Rule 16b-3 promulgated under the 

Exchange Act. 

  

                 6.11         Governance Matters. 

  

(a)            Non-Executive Chairman.   United shall take all necessary action to 

cause, effective at the Effective Time, Glenn F. Tilton to be elected as non-

executive Chairman of the United Board unless he is not the Chief Executive 

Officer of United immediately prior to the Effective Time.   

If Mr. Tilton is not the Chief Executive Officer of United immediately 

prior to the Effective Time, then United shall select his replacement, 

subject to the concurrence of Continental acting in good faith, after re-

ceiving the recommendation of the Corporate Governance and Social 

Responsibility Committee of the Continental Board, which will consid-

er such replacement in good faith, and each of United and Continental 

shall take all action necessary to cause such replacement to be elected 

non-executive Chairman of the United Board effective at the Effective 

Time.   

Furthermore, if such a replacement occurs, then, where applicable, any 

references in this Agreement or the United-Continental Bylaws to Mr. 

Tilton shall instead be to such replacement.  On December 31, 2012, or 

the date that is two years after the Effective Time, whichever is later, 

Mr. Tilton shall cease to serve as the non-executive Chairman. 

  

(b)            Chief Executive Officer.   United shall take all action necessary to 

cause, effective at the Effective Time, Jeffery A. Smisek to be elected the Chief 

Executive Officer of United unless he is not the Chief Executive Officer of Con-

tinental immediately prior to the Effective Time.  If Mr. Smisek is not the Chief 
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Executive Officer of Continental immediately prior to the Effective Time, then 

Continental shall select his replacement, subject to the concurrence of United 

acting in good faith, after receiving the recommendation of the Nominat-

ing/Governance Committee of the United Board, which will consider such re-

placement in good faith, and each of United and Continental shall take all action 

necessary to cause such replacement to be elected Chief Executive Officer of 

United effective at the Effective Time.  Furthermore, if such a replacement oc-

curs, then, where applicable, any references in this Agreement or the United-

Continental Bylaws to Mr. Smisek shall instead be to such replacement.   

On December 31, 2012, or the date that is two years after the Effective Time, 

whichever is later, Mr. Smisek will also become Chairman of the United 

Board; provided , however , if Mr. Tilton ceases to serve as non-executive 

Chairman prior to such date, then Mr. Smisek will become Chairman of the 

United Board on such earlier date. 

  

(c)            Board of Directors.   United shall take all necessary action to cause, 

effective at the Effective Time, (i) the size of the United Board to be increased 

so as to consist of 16 members and (ii) the United Board to be comprised of (A) 

six Independent United Directors selected by United, (B) Mr. Tilton, (C) six In-

dependent Continental Directors selected by Continental, (D) Mr. Smisek and 

(E) the two Union Directors. 
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(d)           Committees.   United shall take all necessary action to cause, effective 

at the Effective Time: 

  

(i)            the United Board to have six board committees: the Executive Com-

mittee, the Nominating/Governance Committee, the Compensation Committee, 

the Finance Committee, the Audit Committee, and the Public Responsibility 

Committee; 

  

(ii)           the Executive Committee to be comprised of Mr. Tilton, Mr. Smisek 

and the then chair of each of the Nominating/Governance Committee, Compen-



sation Committee, Finance Committee and the Audit Committee and to be 

chaired by Mr. Tilton; 

  

(iii)          the Finance Committee to be comprised of Mr. Tilton, Mr. Smisek and 

equal numbers of Independent United Directors selected by United and Inde-

pendent Continental Directors selected by Continental; 

  

(iv)         each of the Nominating/Governance Committee, Compensation Com-

mittee and the Audit Committee to be comprised of equal numbers of Independ-

ent United Directors selected by United and Independent Continental Directors 

selected by Continental; 

  

(v)          an Independent United Director selected by United to chair the Nomi-

nating/Governance Committee; 

  

(vi)         an Independent Continental Director selected by Continental to chair 

the Compensation Committee; 

  

(vii)        either an Independent United Director selected by United or an Inde-

pendent Continental Director selected by Continental to chair the Finance 

Committee; 

  

(viii)       (A) an Independent Continental Director selected by Continental to 

chair the Audit Committee, if an Independent United Director is selected to 

chair the Finance Committee, and (B) an Independent United Director selected 

by United to chair the Audit Committee, if an Independent Continental Director 

is selected to chair the Finance Committee; 

  

(ix)          the Public Responsibility Committee to be comprised of two Inde-

pendent United Directors selected by United, two Independent Continental Di-

rectors selected by Continental and the two Union Directors; and 

  

(x)           one Independent United Director selected by United and one Inde-

pendent Continental Director selected by Continental to co-chair the Public Re-

sponsibility Committee. 
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(e)            Integration. 

  

(i)           Subject to applicable Law, prior to the Effective Time, United and 

Continental shall cause Mr. Tilton and Mr. Smisek, respectively, to engage in 

planning for an integration process with respect to the businesses of United and 

Continental, including selecting from the management ranks of United and Con-

tinental in an equitable and balanced manner those managers who will hold the 

key management positions in United following the Effective Time.  The an-

nouncement of such key management positions shall be made shortly before the 

Effective Time. 

  

(ii)           In order to facilitate the integration of the operations of United and 

Continental and their respective Subsidiaries and to permit the coordination of 

their related operations on a timely basis, and in an effort to accelerate to the 

earliest time practicable following the Effective Time the realization of syner-

gies, operating efficiencies and other benefits expected to be realized by the par-

ties as a result of the transactions contemplated by this Agreement, prior to the 

Effective Time, United and Continental shall establish a committee to be co-

chaired by the chief executive officers of each of United and Continental and 

with such other members as they shall mutually agree, which committee shall 

have responsibility for coordinating and directing the efforts of the parties with 

respect to (A) the integration of operations and fleet plan of United and Conti-

nental and their respective Subsidiaries, (B) obtaining the required consents and 

approvals from Governmental Entities as contemplated by Section 6.3 , (C) 

communications, public relations and investor relations strategy and approach of 

the parties regarding the Merger and the other transactions contemplated hereby 

(other than any party’s actions in respect of a United Acquisition Proposal or a 

Continental Acquisition Proposal, respectively, a Competing Transaction in re-

spect of either United or Continental or an Adverse Recommendation Change by 

either the United Board or the Continental Board, respectively) and (D) other 

business and operational matters, including the financing needs of United and 

Continental and their Subsidiaries following the Effective Time, to the extent 



not in violation of Applicable Laws, including laws regarding the exchange of 

information and other laws regarding competition. 

  

(f)            Headquarters.   Following the Effective Time, the corporate headquar-

ters and related corporate functions for United (which will be located in the 

United Building), as well as airline operations (which will be located in the Wil-

lis Tower), will be in Chicago, Illinois.   

In addition, United will maintain a significant presence in Houston, Tex-

as.  United and Continental shall cause Mr. Tilton and Mr. Smisek, respectively, 

to determine, prior to the Effective Time, the specific business functions to be 

located in Houston, Texas following the Effective Time.   

The non-executive Chairman will have his office at the corporate headquarters 

in Chicago, Illinois, and the Chief Executive Officer will maintain an office in 

each of Chicago, Illinois and Houston, Texas.   

It is intended that a majority of the in-person meetings of the United Board in 

each calendar year shall be held in the Greater Chicago Metropolitan Area. 

  

                 6.12         Employee Matters. 

  

(a)           During the period from the Closing Date until the six-month anniver-

sary thereof, United shall, or shall cause its Subsidiaries to, provide to each Per-

son who is employed by Continental or United or any of their respective Subsid-

iaries immediately prior to the Effective Time, except with respect to any such 

employees who are represented for purposes of collective bargaining pursuant to 

the provisions of the Railway Labor Act, as amended (the “ Continuing Em-

ployees ”), compensation (including base salary and incentive and bonus oppor-

tunities, but excluding equity-based compensation) and benefits (including vaca-

tion, paid time-off and severance) that are not materially less favorable (taken as 

a whole) than those provided to the Continuing Employees immediately prior to 

the Effective Time. 
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(b)          The service of each Continuing Employee with Continental or United 

or any of their respective Subsidiaries (or any predecessor employer) prior to the 

Effective Time shall be treated as service with United and its Subsidiaries for 

purposes of each United Benefit Plan (including vacation, paid time-off and sev-

erance plans) in which such Continuing Employee participates after the Effec-

tive Time, including for purposes of eligibility, vesting and benefit levels and 

accruals (other than defined benefit pension plan accruals). 

  

(c)           Following the Effective Time, for purposes of each United Benefit 

Plan in which any Continuing Employee or his or her eligible dependents is eli-

gible to participate after the Effective Time, United shall, or shall cause its Sub-

sidiaries to, (i) waive any pre-existing condition, exclusion, actively-at-work re-

quirement or waiting period to the extent such condition, exclusion, requirement 

or waiting period was satisfied or waived under the comparable Continental 

Benefit Plan as of the Effective Time (or, if later, any applicable plan transaction 

date) and (ii) provide full credit for any co-payments, deductibles or similar 

payments made or incurred prior to the Effective Time for the plan year in 

which the Effective Time (or such transition date) occurs. 

  

(d)           United shall, and shall cause its Subsidiaries to, honor, in accordance 

with its terms, each Continental Benefit Plan and all obligations thereunder, in-

cluding any rights or benefits arising as a result of the transactions contemplated 

by this Agreement (either alone or in combination with any other event), and 

United hereby acknowledges that the consummation of the Merger constitutes a 

change of control or change in control, as the case may be, for all purposes un-

der such Continental Benefit Plans. 

  

(e)           Nothing in this Agreement shall be construed as requiring United or 

any of its Subsidiaries to employ any Continuing Employee for any length of 

time following the Closing Date.  Except as provided in Section 6.13 , nothing 

in this Agreement, express or implied, shall be construed to prevent United or 

any of its Subsidiaries from (i) terminating, or modifying the terms of employ-

ment of, any Continuing Employee following the Closing Date or (ii) terminat-

ing or modifying to any extent any Continental Benefit Plan, United Benefit 

Plan or any other employee benefit plan, program, agreement or arrangement 

that United or any of its Subsidiaries may establish or main-



tain; provided , however , that to the extent that, and for so long as, a Continuing 

Employee remains employed by United or any of its Subsidiaries during the six-

month period following the Closing, the compensation and benefits payable to 

such employee during such period shall be subject to Section 6.12(a) .  Nothing 

in this Agreement shall be construed as an amendment to any United Benefit 

Plan or Continental Benefit Plan or any other compensation and benefit plans 

maintained for or provided to directors, officers or employees of United or Con-

tinental prior to or following the Effective Time. 
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                 6.13         Collective Bargaining Agreement Commitments. 

  

United hereby acknowledges that it has received copies of all of Continental’s 

collective bargaining agreements listed in Section 4.12 of the Continental Dis-

closure Schedule, and all amendments thereto (the “ Continental CBAs ”), as 

well as copies of letters or employee materials relating to business combination 

consequences that Continental has sent or provided to certain groups of its em-

ployees that are not covered by collective bargaining agreements (the “ Conti-

nental Non-Union Employee Letters ”).   Annex B sets forth certain sections of 

the Continental CBAs and the Non-Union Employee Letters regarding successor 

transactions, including those sections listed under the heading “Commitments” 

(the “ Continental Employee Commitments ”) and under the heading “Irrevoca-

ble Commitments” (the “ Irrevocable Continental Employee Commit-

ments ”).  Each of United and Continental hereby agrees, and will cause its Sub-

sidiaries to agree, to abide by the terms of the Continental Employee Commit-

ments, as applicable, and each of United and Continental hereby irrevocably 

agrees, and will cause its Subsidiaries to agree, irrevocably to abide by the terms 

of the Irrevocable Continental Employee Commitments with respect to the oper-

ations and employees of Continental, Merger Sub and the Surviving Corpora-

tion. 

  

ARTICLE VII 

CONDITIONS PRECEDENT 

  

                 7.1           Conditions to Each Party’s Obligation To Effect the Mer-

ger.   The respective obligations of the parties to effect the Merger shall be sub-



ject to the satisfaction, or waiver by each of the parties, at or prior to the Effec-

tive Time of the following conditions: 

  

(a)            United Stockholder Approvals.   The United Stockholder Approvals 

shall have been obtained. 

  

(b)           Continental Stockholder Approval.   The Continental Stockholder Ap-

proval shall have been obtained. 

  

(c)            Listing.   The shares of United Common Stock to be issued in the 

Merger shall have been authorized for listing on the NYSE or NASDAQ, as rea-

sonably agreed upon by United and Continental, subject to official notice of is-

suance. 

  

(d)            Regulatory Approvals. (i) The waiting period applicable to the con-

summation of the Merger under the HSR Act shall have expired or been earlier 

terminated, (ii) any approval or authorization required to be obtained from the 

FAA, DOT and any other Governmental Entity for the consummation of the 

Merger shall have been obtained, and (iii) any approval required to be obtained 

under any foreign antitrust, competition or similar Laws, in each case in connec-

tion with the consummation of the Merger and the transactions contemplated by 

this Agreement, shall have been obtained, except for those, in the case of clauses 

(ii) or (iii) , the failure of which to obtain would not, individually or in the ag-

gregate, reasonably be expected to have a Material Adverse Effect on United or 

a Material Adverse Effect on Continental. 

  

(e)            Form S-4.   The Form S-4 shall have become effective under the Se-

curities Act, and no stop order suspending the effectiveness of the Form S-4 

shall have been issued and no proceedings for that purpose shall have been initi-

ated or be threatened by the SEC. 
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(f)            No Injunctions or Restraints; Illegality.   No material Injunction pre-

venting the consummation of the Merger or any of the other transactions con-



templated by this Agreement shall be in effect.  No material statute, rule, regula-

tion or Injunction shall have been enacted, entered, promulgated or enforced by 

any Governmental Entity that prohibits or makes illegal consummation of the 

Merger. 

  

                 7.2           Conditions to Obligations of United.   The obligation of 

United to effect the Merger is also subject to the satisfaction, or waiver by Unit-

ed, at or prior to the Effective Time of the following conditions: 

  

(a)            Representations and Warranties.    

(i) Each of the representations and warranties (other than as set forth in Sections 

4.2(a) and (b) and 4.8(a) ) of Continental set forth in this Agreement shall be 

true and correct on the date of this Agreement, and as of the Closing Date, as if 

made at and as of such date (except to the extent expressly made as of an earlier 

date, in which case as of such date),  

except where the failure of such representations and warranties to be so 

true and correct (without giving effect to any limitation as to “materiali-

ty” or “Material Adverse Effect” set forth therein), individually or in 

the aggregate, has not had, and would not reasonably be expected to 

have, a Material Adverse Effect on Continental,  

(ii) the representations and warranties of Continental set forth in Sections 

4.2(a) and (b) shall be true and correct in all material respects on the date of this 

Agreement, and as of the Closing Date, as if made at and as of such date (except 

to the extent expressly made as of an earlier date, in which case as of such date) 

and  

(iii) the representations and warranties of Continental set forth 

in Section 4.8(a) shall be true and correct on the date of this Agreement, and as 

of the Closing Date, as if made at and as of such date, and United shall have re-

ceived a certificate signed on behalf of Continental by the Chief Executive Of-

ficer or the Chief Financial Officer of Continental to the foregoing effects. 

  

(b)            Performance of Obligations of Continental.   Continental shall have 

performed in all material respects all material obligations required to be per-

formed by it under this Agreement at or prior to the Closing Date, and United 
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shall have received a certificate signed on behalf of Continental by the Chief 

Executive Officer or the Chief Financial Officer of Continental to such effect. 

  

(c)            United Tax Opinion.   United shall have received an opinion of Cra-

vath, Swaine & Moore LLP, or such other reputable Tax counsel reasonably sat-

isfactory to United, substantially in the form attached hereto as Exhibit C-1 , on 

the basis of certain facts, representations and assumptions set forth in such opin-

ion, dated as of the date on which the Form S-4 is filed and as of the Closing 

Date, to the effect that (i) the Merger will be treated for Federal income Tax 

purposes as a “reorganization” within the meaning of Section 368(a) of the Code 

and (ii) United, Continental and Merger Sub will each be a “party to the reor-

ganization” with respect to the Merger.  In rendering such opinion, such advisor 

shall be entitled to rely upon representations of officers of Continental, Merger 

Sub and United made in the form attached hereto as Exhibit C-2 . 
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                 7.3           Conditions to Obligations of Continental.   The obligation 

of Continental to effect the Merger is also subject to the satisfaction, or waiver 

by Continental, at or prior to the Effective Time, of the following conditions: 

  

(a)            Representations and Warranties.   (i) Each of the representations and 

warranties (other than as set forth in Sections 3.2(a) and (b ) and 3.8(a) ) of 

United set forth in this Agreement shall be true and correct on the date of this 

Agreement, and as of the Closing Date, as if made at and as of such date (except 

to the extent expressly made as of an earlier date, in which case as of such date), 

except where the failure of such representations and warranties to be so true and 

correct (without giving effect to any limitation as to “materiality” or “Material 

Adverse Effect” set forth therein), individually or in the aggregate, has not had, 

and would not reasonably be expected to have, a Material Adverse Effect on 

United, (ii) the representations and warranties of United set forth 

in Sections 3.2(a) and (b) shall be true and correct in all material respects on the 

date of this Agreement, and as of the Closing Date, as if made at and as of such 

date (except to the extent expressly made as of an earlier date, in which case as 

of such date) and (iii) the representations and warranties of United set forth 

in Section 3.8(a) shall be true and correct on the date of this Agreement, and as 



of the Closing Date, as if made at and as of such date, and Continental shall have 

received a certificate signed on behalf of United by the Chief Executive Officer 

or the Chief Financial Officer of United to the foregoing effects. 

  

(b)            Performance of Obligations of United.   United shall have performed 

in all material respects all material obligations required to be performed by it 

under this Agreement at or prior to the Closing Date, and Continental shall have 

received a certificate signed on behalf of United by the Chief Executive Officer 

or the Chief Financial Officer of United to such effect. 

  

(c)            Continental Tax Opinion.   Continental shall have received an opinion 

of Jones Day, or such other reputable Tax counsel reasonably satisfactory to 

Continental, substantially in the form attached hereto as Exhibit D-1 , on the ba-

sis of certain facts, representations and assumptions set forth in such opinion, 

dated as of the date on which the Form S-4 is filed and as of the Closing Date, to 

the effect that (i) the Merger will be treated for Federal income Tax purposes as 

a “reorganization” within the meaning of Section 368(a) of the Code and (ii) 

United, Continental and Merger Sub will each be a “party to the reorganization” 

with respect to the Merger.  In rendering such opinion, such advisor shall be en-

titled to rely upon representations of officers of Continental, Merger Sub and 

United made substantially in the form attached hereto as Exhibit D-2 . 

  

ARTICLE VIII 

TERMINATION AND AMENDMENT 

  

                 8.1           Termination.   This Agreement may be terminated at any 

time prior to the Effective Time, whether before or after receipt of the United 

Stockholder Approvals or the Continental Stockholder Approval, by action tak-

en or authorized by the Board of Directors of the terminating party or parties: 

  

(a)           by mutual consent of United and Continental in a written instrument, if 

the Board of Directors of each so determines; 
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(b)           by either the United Board or the Continental Board if any Govern-

mental Entity of competent jurisdiction shall have issued a final and nonappeal-

able order permanently enjoining or otherwise prohibiting the consummation of 

the transactions contemplated by this Agreement, except that no party may ter-

minate this Agreement pursuant to this Section 8.1(b) if such party’s breach of 

its obligations under this Agreement proximately contributed to the occurrence 

of such order; 

  

(c)           by either the United Board or the Continental Board if the United 

Stockholder Approvals shall not have been obtained at a United Stockholders 

Meeting or any adjournment or postponement thereof at which the vote was tak-

en; 

  

(d)          by either the United Board or the Continental Board if the Continental 

Stockholder Approval shall not have been obtained at a Continental Stockhold-

ers Meeting or any adjournment or postponement thereof at which the vote was 

taken; 

  

(e)           by either the United Board or the Continental Board if the Merger shall 

not have been consummated on or before December 31, 2010, subject to exten-

sion by the mutual agreement of United and Continental (the “ End 

Date ”); provided , however , that (i) the End Date (A) shall be automatically ex-

tended until the later to occur of the EU Extension Date and the Domestic Regu-

latory Extension Date and (B) shall be extended to the Substantial Compliance 

Extension Date (if later than the latest of the dates set forth in clause (A) above) 

at the election of a party that has previously certified its Substantial Compliance 

at or prior to the time of such election and (ii) notwithstanding any extension 

provided for in Section 8.1(e)(i) , the End Date shall not be extended to any date 

that is later than September 30, 2011 (the “ Latest Possible End 

Date ”); provided further , however , that no party may terminate this Agreement 

pursuant to this Section 8.1(e) if such party’s breach of its obligations under this 

Agreement proximately contributed to the failure of the Closing to occur by the 

End Date; 

  

(f)           by the United Board if there shall have been a breach of any of the 

covenants or agreements or any inaccuracy of any of the representations or war-



ranties set forth in this Agreement on the part of Continental, which breach or 

inaccuracy, either individually or in the aggregate, would result in, if occurring 

or continuing on the Closing Date, the failure of the conditions set forth 

in Section 7.2(a) or (b) , unless such failure is reasonably capable of being 

cured, and Continental is continuing to use its reasonable best efforts to cure 

such failure, by the End Date; 

  

(g)          by the Continental Board if there shall have been a breach of any of the 

covenants or agreements or any inaccuracy of any of the representations or war-

ranties set forth in this Agreement on the part of United, which breach or inaccu-

racy, either individually or in the aggregate, would result in, if occurring or con-

tinuing on the Closing Date, the failure of the conditions set forth 

in Section 7.3(a) or (b) , unless such failure is reasonably capable of being 

cured, and United is continuing to use its reasonable best efforts to cure such 

failure, by the End Date; 

  

(h)          by the United Board in the event of an Adverse Recommendation 

Change by Continental; or 
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(i)           by the Continental Board in the event of an Adverse Recommendation 

Change by United. 

  

                 8.2           Effect of Termination.   In the event of termination of this 

Agreement by either United or Continental in accordance with Section 8.1 , this 

Agreement shall forthwith become void and have no effect, and none of United, 

Continental, any of their respective Subsidiaries or Affiliates or any of the offic-

ers or directors of any of the foregoing shall have any liability of any nature 

whatsoever under this Agreement, or in connection with the transactions con-

templated by this Agreement,  

except that  



(i) Sections 3.7 , 4.7 and 6.7 , Article IX (other than Section 9.13 ) and the last 

sentence of Section 6.2 as well as the Confidentiality Agreement shall survive 

any termination of this Agreement and  

(ii) notwithstanding any termination or any contrary provision contained in this 

Agreement, neither United nor Continental shall be relieved or released from li-

ability for damages of any kind, including consequential damages and any other 

damages (whether or not communicated or contemplated at the time of execu-

tion of this Agreement) and including as damages the value lost by stockholders 

based on the consideration that would otherwise have been paid and the benefits 

that would have accrued arising out of, any  

(a) knowing material breach of any of its representations and warranties 

in this Agreement or  

(b) deliberate material breach of any covenant of this Agreement.   

No party claiming that such breach occurred will have any duty or oth-

erwise be obligated to mitigate any such damages.   

For purposes of this Section 8.2 , 

 (i) a “knowing” breach of a representation and warranty shall be 

deemed to have occurred only if an executive officer of the other party 

had actual knowledge of such breach as of the date hereof  

(without any independent duty of investigation or verification 

other than an actual reading of the representations and warran-

ties as they appear in this Agreement by the other party’s chief 

executive officer and chief legal officer and an actual reading 

by other executive officers of such party of the representations 

and warranties included in this Agreement on subjects relevant 

to the areas as to which they have direct managerial oversight 

responsibility)  

and  

(ii) a “deliberate” breach of any covenant shall be deemed to have oc-

curred only if the other party took or failed to take action with actual 
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knowledge that the action so taken or omitted to be taken constituted a 

breach of such covenant.   

For purposes of this Section 8.2 , an “executive officer” shall have the 

meaning given to the term “officer” in Rule 16a-1(f) under the Ex-

change Act. 

  

                 8.3           Amendment.   Subject to compliance with applicable Law, 

this Agreement may be amended by United, Merger Sub and Continental, by ac-

tion taken or authorized by their respective Boards of Directors, at any time be-

fore or after the Continental Stockholder Approval, the approval of United as 

stockholder of Merger Sub (the “ Merger Sub Stockholder Approval ”) or the 

United Stockholder Approvals; provided , however , that after the Continental 

Stockholder Approval or either of the United Stockholder Approvals, there may 

not be, without further approval of the stockholders of Continental or United, 

any amendment of this Agreement that changes the amount or the form of the 

consideration to be delivered under this Agreement to the holders of Continental 

Common Stock, or which by applicable Law otherwise requires the further ap-

proval of such stockholders.  This Agreement may not be amended except by an 

instrument in writing signed on behalf of each of the parties. 

  

                 8.4           Extension; Waiver.   At any time prior to the Effective 

Time, United (on behalf of itself and Merger Sub) and Continental may, to the 

extent legally allowed, (a) extend the time for the performance of any of the ob-

ligations or other acts of the other party, (b) waive any inaccuracies in the repre-

sentations and warranties contained in this Agreement, and (c) waive compli-

ance with any of the agreements or conditions contained in this Agree-

ment.  Any agreement on the part of a party to any such extension or waiver will 

be valid only if set forth in a written instrument signed by an authorized officer 

on behalf of such party, but such extension or waiver or failure to insist on strict 

compliance with an obligation, covenant, agreement or condition will not oper-

ate as a waiver of, or estoppel with respect to, any subsequent or other failure. 
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ARTICLE IX 

GENERAL PROVISIONS 

  

                 9.1           Nonsurvival of Representations and Warranties.   None of 

the representations, warranties, covenants and agreements in this Agreement or 

in any instrument delivered pursuant to this Agreement shall survive the Effec-

tive Time; provided , however , that this Section 9.1 shall not limit any covenant 

or agreement of the parties which by its terms contemplates performance after 

the Effective Time. 

  

                 9.2           Notices.   Except as otherwise expressly provided for 

in Section 5.5(d) of this Agreement, all notices, requests, claims, demands and 

other communications under this Agreement shall be in writing and shall be 

deemed given upon receipt by the parties at the following addresses (or at such 

other address for a party as shall be specified by like notice): 

  

(a)           if to United or Merger Sub, to 

  

United 

77 W. Wacker Dr. 

Chicago, Illinois 60601 

Phone:  (312) 997-8000 

Facsimile:  (312) 997-8180 

 

Attention:  General Counsel 

  

with a copy to: 

  

Cravath, Swaine & Moore LLP 

Worldwide Plaza 

825 Eighth Avenue 

New York, New York 10019 

Phone:  (212) 474-1000 

Facsimile:  (212) 474-3700 

  



Attention:  Scott A. Barshay, Esq. 

                    George E. Zobitz, Esq. 

  

(b)           if to Continental, to 

  

Continental, Inc. 

1600 Smith Street, HQSEO 

Houston, Texas  77002 

Phone:  (713) 324-5207 

Facsimile:  (713) 324-1230 

 

Attention:  General Counsel 
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with a copy to: 

 

Jones Day 

717 Texas Ave., Suite 3300 

Houston, Texas 77002 

Phone:  (832) 239-3939 

Facsimile:  (832) 239-3600 

 

Attention:  J. Mark Metts, Esq. 

                    Robert A. Profusek, Esq. 

 

Vinson & Elkins L.L.P. 

1001 Fannin, Suite 2500 

Houston, Texas 77002 

Phone:  (713) 758-2222 

Facsimile:  (713) 615-5967 

 

Attention:  Kevin P. Lewis, Esq. 
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                 9.3           Definitions.   Capitalized terms used in this Agreement 

shall have the respective meanings ascribed thereto in the sections of the 

Agreement set forth next to such terms on Annex A hereto.  For purposes of this 

Agreement: 

  

An “ Affiliate ” of any Person means another Person that directly or indirectly, 

through one or more intermediaries, controls, is controlled by, or is under com-

mon control with, such first Person. 

  

A “ Business Day ” means any day other than (i) a Saturday or a Sunday or (ii) a 

day on which banking and savings and loan institutions are authorized or re-

quired by Law to be closed in New York City. 

  

“ Cash-Settled Profit-Based RSU Award ” means a Continental Stock-Based 

Award that is a profit-based restricted stock unit award granted under Continen-

tal’s Long-Term Incentive and RSU Program the payment amount of which is 

based on the average of the closing sales price of Continental Common Stock on 

the New York Stock Exchange Composite Tape (as reported in The Wall Street 

Journal , New York City edition) over the 20 most recent consecutive trading 

days ending on the last trading day preceding the Effective Time, as required by 

the terms of such restricted stock unit award as in effect on the date of this 

Agreement. 

  

A “ Continental Director ” means a director of the Surviving Corporation who, 

immediately prior to the Effective Time, is either (i) an Independent Continental 

Director or (ii) the Chief Executive Officer of Continental or an individual des-

ignated as his replacement pursuant to Section 6.11 . 

84 

 

  

A “ Continental Material Adverse Effect ” means a Material Adverse Effect with 

respect to Continental. 

  

Commented [ DCT75]: Getting very specific here. 



“ Continental Restricted Shares ” means any award of Continental Common 

Stock that is subject to restrictions based on performance or continuing service 

and granted under any Continental Stock Plan. 

  

“ Continental Stock-Based Award ” means shares of Continental Common Stock 

and other compensatory awards denominated in shares of Continental Common 

Stock subject to a risk of forfeiture to, or right of repurchase by, Continental. 

  

“ Continental Stock Option ” means any option to purchase Continental Com-

mon Stock granted under any Continental Stock Plan. 

  

“ Continental Stock Plans ” means the equity-based compensation plans identi-

fied in Section 9.3 of the Continental Disclosure Schedule. 

  

The “ Combined Company ” means United, the United Subsidiaries, Continental 

and the Continental Subsidiaries, taken as a whole, combined in the manner cur-

rently intended by the parties. 

  

“ Domestic Regulatory Extension Date ” means the later to occur of (i) the Liti-

gation Extension Date and (ii) the date that is five days after the date on which 

the condition set forth in Section 7.1(d) has been satisfied, to the extent such 

condition relates to the approval by the DOT of the de facto transfer of route au-

thority and/or any other regulatory approval that is required to be obtained from 

DOT to allow the lawful consummation of the Merger. 

  

“ EBITDAR ” means earnings before interest, taxes, depreciation, amortization 

and aircraft rental, in each case as such items are determined in accordance with 

GAAP, as shown on the applicable publicly-filed financial statements. 

  

“ Equity Equivalents ” of any Person means (x) any securities convertible into or 

exchangeable for, or any warrants or options or other rights to acquire, any capi-

tal stock, voting securities or equity interests of such Person, (y) any warrants or 

options or other rights to acquire from such Person, or any other obligation of 

such Person to issue, deliver or sell, or cause to be issued, delivered or sold, any 

capital stock, voting securities or other equity interests in such Person or (z) any 
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rights that are linked in any way to the price of any capital stock of, or to the 

value of or of any part of, or to any dividends or distributions paid on any capital 

stock of, such Person. 

  

The “ EU Extension Date ” shall mean the date that is five days after the date on 

which the condition set forth in Section 7.1(d) has been satisfied, to the extent 

such condition relates to requirements under the EU Merger Regulation. 
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“ Forfeitures and Cashless Settlements ” by any Person means (w) the forfeiture 

or satisfaction of Stock-Based Awards of such Person, (x) the acceptance by 

such Person of shares of common stock of such Person as payment for the exer-

cise price of Stock Options of such Person, (y) the acceptance by such Person of 

shares of common stock of such Person for withholding taxes incurred in con-

nection with the exercise of Stock Options of such Person or the vesting or satis-

faction of Stock-Based Awards of such Person, in the case of each of clauses 

(w) , (x) and (y) , in accordance with past practice of such Person and the terms 

of the applicable award agreements, and (z) the withholding of United Common 

Stock to satisfy tax obligations in connection with the United Common Stock is-

sued under the United Plan of Reorganization. 

  

“ Global Settlement Agreement ” means the Settlement Agreement by and 

among United, its direct and indirect subsidiaries, and all members of its “con-

trolled group” as defined under ERISA, and all of its successors and assigns, and 

the PBGC, as amended. 

  

“ Indebtedness ” means, with respect to any Person, without duplication, (A) all 

obligations of such Person for borrowed money, or with respect to deposits or 

advances of any kind to such Person, (B) all obligations of such Person evi-

denced by bonds, debentures, notes or similar instruments, (C) all aircraft oper-

ating leases of such Person, (D) all capitalized lease obligations of such Person, 

(E) all guarantees and arrangements having the economic effect of a guarantee 

of such Person of any Indebtedness of any other Person, or (F) all obligations or 

undertakings of such Person to maintain or cause to be maintained the financial 



position or covenants of others or to purchase the obligations or property of oth-

ers. 

  

An “ Independent Continental Director ” means each of the six Independent Di-

rectors of Continental serving as a director of Continental immediately prior to 

the Effective Time who is selected by Continental to serve as a director of Unit-

ed immediately following the Effective Time. 

  

An “ Independent Director ” of any corporation means a director of such corpo-

ration who qualifies as an independent director under the listing standards of the 

principal market on which the common stock of such corporation is listed or 

quoted for trading; provided , however, that for purposes of Section 6.11 , Mr. 

Smisek, Mr. Tilton and the Union Directors shall not in any event constitute In-

dependent Directors of United. 

  

An “ Independent United Director ” means each of the six Independent Directors 

of United serving as a director of United immediately prior to the Effective 

Time who is selected by United to serve as a director of United immediately fol-

lowing the Effective Time. 

  

“ Intellectual Property Rights ” means, collectively, all United States and foreign 

(i) trademarks, service marks, brand names, certification marks, collective 

marks, d/b/as, Internet domain names, logos, symbols, trade dress, assumed 

names, fictitious names, trade names and other indicia of origin, all applications 

and registrations for the foregoing, and all goodwill associated therewith and 

symbolized thereby, including all renewals of same; (ii) inventions and discov-

eries, whether patentable or not, and all patents, registrations, invention disclo-

sures and applications therefor, including divisionals, continuations, continua-

tions-in-part and renewal applications, and including renewals, extensions and 

reissues; (iii) trade secrets and confidential information and know-how, includ-

ing confidential processes, schematics, business methods, formulae, drawings, 

prototypes, models, designs, customer lists and supplier lists; (iv) all rights in 

published and unpublished works of authorship, whether copyrightable or not 

(including computer software and databases (including source code, object code 

and all related documentation)), and other compilations of information, copy-

rights therein and thereto, and registrations and applications therefor, and all re-



newals, extensions, restorations and reversions thereof; (v) moral rights, rights 

of publicity and rights of privacy; and (vi) all other intellectual property or pro-

prietary rights. 
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The “ Litigation Extension Date ” shall mean, in the event that the condition set 

forth in the first sentence of Section 7.1(f) is not satisfied as of any date, 10 days 

following the first subsequent day on which such condition is satisfied. 

  

A “ Material Adverse Effect ” with respect to any Person means any events or 

developments that, individually or taken together, materially adversely affect the 

business, properties, financial condition or results of operations of such Person 

and its Subsidiaries, taken as a whole,  

excluding any effect that results from or arises in connection with  

(i) changes or conditions generally affecting the industries in which such Person 

and any of its Subsidiaries operate, including increases in the price of fuel,  

(ii) general economic or regulatory, legislative or political conditions or securi-

ties, credit, financial or other capital markets conditions  

(including prevailing interest rates, access to capital and commodity 

prices), in each case in the United States or any foreign jurisdiction,  

(iii) any failure, in and of itself, by such Person to meet any internal or published 

projections, forecasts, estimates or predictions in respect of revenues, earnings 

or other financial or operating metrics for any period  

(it being understood that the facts or occurrences giving rise to or con-

tributing to such failure may be deemed to constitute, or be taken into 

account in determining whether there has been or will be, a Material 

Adverse Effect),  

(iv) the execution and delivery of this Agreement or the public announcement or 

pendency of the Merger or any of the other transactions contemplated by this 

Agreement, including the impact thereof on the relationships, contractual or oth-
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erwise, of such Person or any of its Subsidiaries with employees, labor unions, 

customers, suppliers or partners, and including any lawsuit, action or other pro-

ceeding with respect to the Merger or any of the other transactions contemplated 

by this Agreement  

( provided , however , that the exceptions in this clause (iv) shall not 

apply to that portion of any representation or warranty contained in this 

Agreement to the extent that the purpose of such portion of such repre-

sentation or warranty is to address the consequences resulting from the 

execution and delivery of this Agreement, the public announcement or 

pendency of the Merger or any of the other transactions contemplated 

by this Agreement or the performance of obligations or satisfaction of 

conditions under this Agreement),  

(v) any change, in and of itself, in the market price, credit rating or trading vol-

ume of such Person’s securities (it being understood that the facts or occurrences 

giving rise to or contributing to such change may be deemed to constitute, or be 

taken into account in determining whether there has been or will be, a Material 

Adverse Effect),  

(vi) any change in applicable Law, regulation or GAAP (or authoritative inter-

pretation thereof),  

(vii) geopolitical conditions, the outbreak of a pandemic or other widespread 

health crisis, the outbreak or escalation of hostilities, any acts of war, sabotage 

or terrorism, or any escalation or worsening of any such acts of war, sabotage or 

terrorism threatened or underway as of the date of this Agreement or  

(viii) any hurricane, tornado, flood, earthquake, volcano eruption or natural dis-

aster,  

except, in the case of clauses (i) , (ii) , (vi) , (vii) and (viii) only to the extent 

such events or developments affect such Person to a disproportionate degree rel-

ative to other network carriers operating in the airline industry. 
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A “ Person ” means any natural person, firm, corporation, partnership, company, 

limited liability company, trust, joint venture, association, Governmental Entity 

or other entity. 

  

“ Stock-Based Awards ” means the Continental Stock-Based Awards and the 

United Stock-Based Awards. 

  

“ Stock Options ” means the Continental Stock Options and the United Stock 

Options. 

  

“ Substantial Compliance ” means “substantial compliance” as such term is used 

in the HSR Act. 

  

The “ Substantial Compliance Extension Date ” shall mean the date that is 45 

days after Substantial Compliance by both United and Continental has occurred 

if Substantial Compliance by both United and Continental has not occurred by 

September 30, 2010. 

  

A “ United Director ” means a director of the Surviving Corporation who, im-

mediately prior to the Effective Time, is either (i) an Independent United Direc-

tor or (ii) the Chief Executive Officer of United or an individual designated as 

his replacement pursuant to Section 6.11 . 

  

A “ United Material Adverse Effect ” means a Material Adverse Effect with re-

spect to United. 

  

“ United Plan of Reorganization ” means the Second Amended and Restated 

Plan of Reorganization of United. 

  

“ United Reserve Shares ” means shares of United Common Stock issued and 

held in the New United Stock Reserve (as defined in the United Plan of Reor-

ganization). 

  



“ United Restricted Shares ” means any award of United Common Stock that is 

subject to restrictions based on performance or continuing service and granted 

under any United Stock Plan. 

  

“ United Stock-Based Award ” means shares of United Common Stock and oth-

er compensatory awards denominated in shares of United Common Stock sub-

ject to a risk of forfeiture to, or right of repurchase by, United. 

  

“ United Stock Option ” means any option to purchase United Common Stock 

granted under any United Stock Plan. 

  

“ United Stock Plans ” means the equity-based compensation plans identified 

in Section 9.3 of the United Disclosure Schedule. 

  

A “ Union Director ” means each member of the United Board serving as a di-

rector pursuant to the voting rights of (i) the holder of the Class Pilot MEC Pre-

ferred Stock or (ii) the holder of the Class IAM Preferred Stock. 
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                 9.4           Interpretation.   When a reference is made in this Agree-

ment to an Article or Section, such reference shall be to an Article or Section of 

this Agreement unless otherwise indicated.   

The table of contents, index of defined terms and headings contained in this 

Agreement are for reference purposes only and shall not affect in any way the 

meaning or interpretation of this Agreement.   

Any capitalized term used in any Exhibit but not otherwise defined therein shall 

have the meaning assigned to such term in this Agreement.   

Whenever the words “include,” “includes” or “including” are used in this 

Agreement, they shall be deemed to be followed by the words “without limita-

tion.”   

The words “hereof,” “hereto,” “hereby,” “herein” and “hereunder” and words of 

similar import when used in this Agreement shall refer to this Agreement as a 

whole and not to any particular provision of this Agreement.   



The term “or” is not exclusive.   

The word “extent” in the phrase “to the extent” shall mean the degree to which a 

subject or other thing extends, and such phrase shall not mean simply “if.”   

The definitions contained in this Agreement are applicable to the singular as 

well as the plural forms of such terms.   

Any agreement, instrument or Law defined or referred to herein means such 

agreement, instrument or Law as from time to time amended, modified or sup-

plemented, unless otherwise specifically indicated.   

References to a person are also to its permitted successors and assigns.   

Unless otherwise specifically indicated, all references to “dollars” and “$” will 

be deemed references to the lawful money of the United States of America.   

The term “made available” and words of similar import means that the relevant 

documents, instruments or materials were  

(A) posted and made available to the other party on the Intralinks due 

diligence data site, with respect to United,  

or on the Bowne due diligence data site, with respect to Continental, as 

applicable, maintained by either company for the purpose of the trans-

actions contemplated by this Agreement, prior to the date hereof, or  

(B) publicly available by virtue of the relevant party’s filing of a pub-

licly available final registration statement, prospectus, report, form, 

schedule or definitive proxy statement filed with the SEC pursuant to 

the Securities Act or the Exchange Act, prior to the date of this Agree-

ment.   

No provision of this Agreement will be interpreted in favor of, or against, any of 

the parties to this Agreement by reason of the extent to which any such party or 

its counsel participated in the drafting thereof or by reason of the extent to which 

any such provision is inconsistent with any prior draft of this Agreement, and no 

rule of strict construction will be applied against any party hereto.   



The United Disclosure Schedule and the Continental Disclosure Schedule, as 

well as all other schedules and all exhibits hereto, will be deemed part of this 

Agreement and included in any reference to this Agreement.   

The United Disclosure Schedule and the Continental Disclosure Schedule set 

forth items of disclosure with specific reference to the particular Section or sub-

section of this Agreement to which the information in the United Disclosure 

Schedule or Continental Disclosure Schedule, as the case may be, relates;  

provided , however , that any fact or item that is disclosed in any sec-

tion of the United Disclosure Schedule or the Continental Disclosure 

Schedule so as to make its relevance  

(i) to other representations made elsewhere in the Agreement,  

(ii) to the information called for by other sections of the United Disclo-

sure Schedule or the Continental Disclosure Schedule or  

(iii) to the annexes or exhibits to this Agreement reasonably apparent 

shall be deemed to qualify such representations or to be disclosed in 

such other sections of the United Disclosure Schedule, the Continental 

Disclosure Schedule or the annexes or exhibits to this Agreement, as 

the case may be, notwithstanding the omission of any appropriate 

cross-reference thereto;  

provided further that, notwithstanding anything in this Agreement to 

the contrary, the inclusion of an item in either such disclosure schedule 

as an exception to a representation or warranty will not be deemed an 

admission that such item represents a material exception or material 

fact, event or circumstance or that such item has had or would reasona-

bly be expected to have a Material Adverse Effect on United or Conti-

nental, as the case may be.   

This Agreement will not be interpreted or construed to require any Person to 

take any action, or fail to take any action, if to do so would violate any applica-

ble Law.   

References to the “other party” or “either party” will be deemed to refer to Unit-

ed and Merger Sub, collectively, on the one hand, and Continental, on the other 



hand.  All electronic communications from a Person shall be deemed to be 

“written” for purposes of this Agreement. 
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                 9.5           Severability.   If any term or other provision of this Agree-

ment is invalid, illegal or incapable of being enforced by any rule or Law, or 

public policy, all other conditions and provisions of this Agreement shall never-

theless remain in full force and effect so long as either the economic or legal 

substance of the transactions contemplated hereby is not affected in any manner 

materially adverse to any party or such party waives its rights under 

this Section 9.5 with respect thereto.  Upon such determination that any term or 

other provision is invalid, illegal or incapable of being enforced, the parties 

hereto shall negotiate in good faith to modify this Agreement so as to effect the 

original intent of the parties as closely as possible in an acceptable manner to the 

end that transactions contemplated hereby are fulfilled to the extent possible.   

Notwithstanding the foregoing, under no circumstances shall the rights of hold-

ers of shares of Continental Common Stock as third-party beneficiaries pursuant 

to Section 9.7 be exercisable, waivable or enforceable by such stockholders or 

any other Person acting for or on their behalf other than Continental and its suc-

cessors in interest.   

Notwithstanding the foregoing, under no circumstances shall the rights of hold-

ers of shares of United Common Stock as third-party beneficiaries pursuant 

to Section 9.7 be exercisable, waivable or enforceable by such stockholders or 

any other Person acting for or on their behalf other than United and its succes-

sors in interest. 

  

                 9.6           Counterparts.   This Agreement may be executed in one or 

more counterparts, all of which shall be considered one and the same agreement 

and shall become effective when one or more counterparts have been signed by 

each of the parties and delivered to the other parties. 

  

                 9.7           Entire Agreement; No Third Party Beneficiaries.   This 

Agreement, taken together with the Continental Disclosure Letter and the United 

Disclosure Letter, and the Confidentiality Agreement, 



(a) constitute the entire agreement, and supersedes all prior agreements (other 

than the Confidentiality Agreement) and understandings, both written and oral, 

among the parties with respect to the Merger and the other transactions contem-

plated by this Agreement and  

(b) is not intended to confer upon any Person other than the parties any rights or 

remedies other than  

(i) as specifically provided in Section 6.6 ,  

(ii) the right of Continental, on behalf of its stockholders, to pursue 

damages and other relief, including equitable relief, in the event of 

United’s or Merger Sub’s knowing material breach of any of its repre-

sentations and warranties in this Agreement or deliberate material 

breach of any covenant in this Agreement (as the terms “knowing” and 

“deliberate” are defined in Section 8.2 ), which right is hereby 

acknowledged and agreed by United and Merger Sub and  

(iii) the right of United, on behalf of its stockholders, to pursue damag-

es and other relief, including equitable relief, in the event of Continen-

tal’s knowing material breach of any of its representations and warran-

ties in this Agreement or deliberate material breach of any covenant in 

this Agreement (as the terms “knowing” and “deliberate” are defined 

in Section 8.2 ), which right is hereby acknowledged and agreed by 

Continental;  

provided , however , that the rights granted pursuant to clauses 

(ii) and (iii) shall be enforceable on behalf of holders of Continental 

Common Stock only by Continental in its sole and absolute discretion 

or on behalf of holders of United Common Stock only by United in its 

sole and absolute discretion, it being understood and agreed that any 

and all interests in such claims shall attach to such shares of Continen-

tal Common Stock or United Common Stock, as applicable, and subse-

quently trade and transfer therewith and, consequently, any damages, 

settlements or other amounts recovered or received by Continental or 

United, as applicable, with respect to such claims (net of expenses in-

curred by Continental or United, as applicable, in connection therewith) 

may, in Continental’s or United’s, as applicable, sole and absolute dis-

cretion, be (x) as applicable, distributed, in whole or in part, by Conti-



nental to the holders of shares of Continental Common Stock of record 

as of any date determined by Continental or by United to the holders of 

shares of United Common Stock of record as of any date determined by 

United or (y) as applicable, retained by Continental for the use and 

benefit of Continental on behalf of its stockholders in any manner Con-

tinental deems fit or retained by United for the use and benefit of Unit-

ed on behalf of its stockholders in any manner United deems fit. 
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                 9.8           GOVERNING LAW.   THIS AGREEMENT SHALL BE 

GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE 

LAWS OF THE STATE OF DELAWARE, REGARDLESS OF THE LAWS 

THAT MIGHT OTHERWISE GOVERN UNDER ANY APPLICABLE PRIN-

CIPLES OF CONFLICT OF LAWS OF THE STATE OF DELAWARE. 

  

                 9.9           Assignment.   Neither this Agreement nor any of the rights, 

interests or obligations under this Agreement shall be assigned, in whole or in 

part, by operation of Law or otherwise by any of the parties without the prior 

written consent of the other parties.  Any purported assignment without such 

consent shall be void.  Subject to the preceding sentences, this Agreement will 

be binding upon, inure to the benefit of, and be enforceable by, the parties and 

their respective successors and assigns. 

  

                 9.10         Specific Enforcement.   The parties acknowledge and agree 

that irreparable damage would occur in the event that any of the provisions of 

this Agreement were not performed in accordance with their specific terms or 

were otherwise breached, and that monetary damages, even if available, would 

not be an adequate remedy therefor and therefore fully intend for specific per-

formance to be the principal remedy for breaches of this Agreement.  It is ac-

cordingly agreed that, prior to the termination of this Agreement pursuant 

to Article VIII , the parties (on behalf of themselves and the third-party benefi-

ciaries of this Agreement) shall be entitled to an Injunction or Injunctions to 

prevent breaches of this Agreement and to enforce specifically the performance 

of terms and provisions of this Agreement in any court referred to in Section 

9.11(a) , without proof of actual damages this being in addition to any other 

remedy to which they are entitled at law or in equity.  The parties further agree 



not to assert that a remedy of specific enforcement is unenforceable, invalid, 

contrary to Law or inequitable for any reason, nor to object to a remedy of spe-

cific performance on the basis that a remedy of monetary damages would pro-

vide an adequate remedy for any such breach.   

Each party further acknowledges and agrees that the agreements contained in 

this Section 9.10 are an integral part of the transactions contemplated by this 

Agreement and that, without these agreements, the other party would not enter 

into this Agreement.   

Each party further agrees that no other party hereto or any other Person shall be 

required to obtain, furnish or post any bond or similar instrument in connection 

with or as a condition to obtaining any remedy referred to in this Section 9.10 , 

and each party hereto irrevocably waives any right it may have to require the ob-

taining, furnishing or posting of any such bond or similar instrument. 
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                 9.11         Jurisdiction.   Each of the parties hereto hereby  

(a) agrees that any claim, suit, action or other proceeding, directly or indirectly, 

arising out of, under or relating to this Agreement, its negotiation or the transac-

tions contemplated by this Agreement, will be heard and determined in the 

Chancery Court of the State of Delaware  

(and each agrees that no such claim, action, suit or other proceeding re-

lating to this Agreement will be brought by it or any of its affiliates ex-

cept in such court),  

subject to any appeal, provided that if jurisdiction is not then available in the 

Chancery Court of the State of Delaware, then any such claim, suit, action or 

other proceeding may be brought in any Delaware state court or any federal 

court located in the State of Delaware and  

(b) irrevocably and unconditionally submits to the exclusive jurisdiction of any 

such court in any such claim, suit, action or other proceeding and irrevocably  

and unconditionally waives the defense of an inconvenient forum to the mainte-

nance of any such claim, suit, action or other proceeding.   
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Each of the parties hereto further agrees that, to the fullest extent permitted by 

applicable Law, service of any process, summons, notice or document by U.S. 

registered mail to such Person’s respective address set forth in Section 9.2 will 

be effective service of process for any claim, action, suit or other proceeding in 

Delaware with respect to any matters to which it has submitted to jurisdiction as 

set forth above in the immediately preceding sentence.   

The parties hereto hereby agree that a final judgment in any such claim, suit, ac-

tion or other proceeding will be conclusive, subject to any appeal, and may be 

enforced in other jurisdictions by suit on the judgment or in any other manner 

provided by applicable Law.   

In connection with any such proceeding that results in a judgment, the non-

prevailing party will pay the prevailing party its reasonable costs and expenses 

(including attorney’s fees and expenses) incurred in connection with such pro-

ceeding. 

  

                 9.12         Waiver of Jury Trial.   EACH PARTY HERETO HEREBY 

WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE 

LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT 

OF ANY SUIT, ACTION OR OTHER PROCEEDING, DIRECTLY OR INDI-

RECTLY, ARISING OUT OF, UNDER OR RELATING TO THIS AGREE-

MENT, ITS NEGOTIATION OR ANY OF THE TRANSACTIONS CON-

TEMPLATED BY THIS AGREEMENT.   

EACH PARTY HERETO  

(A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY 

OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTH-

ERWISE, THAT SUCH PARTY WOULD NOT, IN THE EVENT OF ANY 

ACTION, SUIT OR PROCEEDING, SEEK TO ENFORCE THE FOREGOING 

WAIVER AND  

(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO 

HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT, BY, 

AMONG OTHER THINGS, THE MUTUAL WAIVER AND CERTIFICA-

TIONS IN THIS SECTION 9.12 . 
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 9.13         Publicity.   Except (a) with respect to any Adverse Recommendation 

Change made in accordance with the terms of this Agreement and (b) with re-

spect to disclosures that are consistent with prior disclosures made in compli-

ance with this Section 9.13 or any communications plan or strategy previously 

agreed on by the parties, United and Continental shall consult with each other 

before issuing, and give each other the opportunity to review and comment up-

on, any press release or other public statements with respect to the transactions 

contemplated by this Agreement, including the Merger, and shall not issue any 

such press release or make any such public statement prior to such consultation, 

except as such party may reasonably conclude may be required by applicable 

Law, court process or by obligations pursuant to any listing agreement with any 

national securities exchange or national securities quotation system.  The parties 

agree that all formal employee communication programs or announcements with 

respect to the transactions contemplated by this Agreement shall be in forms 

mutually agreed to by the parties (such agreement not to be unreasonably with-

held, conditioned or delayed); provided , however , that no further mutual 

agreement shall be required with respect to any such programs or announce-

ments that are consistent with prior programs or announcements made in com-

pliance with this Section 9.13.   The parties agree that the initial press release to 

be issued with respect to the transactions contemplated by this Agreement shall 

be in the form heretofore agreed to by the parties. 

  

[Remainder of page left intentionally blank] 
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IN WITNESS WHEREOF, United, Continental and Merger Sub have 

caused this Agreement to be executed by their respective officers thereunto duly 

authorized as of the date first above written. 

  

  

UAL CORPORATION 

    

    

By: /s/ Glenn F. Tilton 



    

Name: Glenn F. Tilton 

Title: Chairman, President and 

Chief Executive Officer 

  

 

  

  

CONTINENTAL AIRLINES, INC. 

    

    

By: /s/ Jeffery A. Smisek  

    

Name: Jeffery A. Smisek 

Title: Chairman, President and 

Chief Executive Officer 
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JT MERGER SUB INC. 

    

    

By: /s/ Kathryn A. Mikells  

    

Name: Kathryn A. Mikells 



Title: President 
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